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NOTES. 
THE Bertna SEA QUESTION. 


INCE the article on this subject in the last number of Tur 
Law QuarTERLY REVIEW was written additional papers have 
come to the public’, and the legal aspect of the question has been 
changed considerably by the proceedings in the Sayward case’*, 
The claimant dismissed his appeal in January last, and, on leave 
obtained, filed a petition for a prohibition directed to the District 
Judge and Court of Alaska. The Attorney-General of Canada 
intervened by way of suggestion. The principal motion has been 
postponed three times, and is set down for consideration on the 
igth of October next. The Petition and Suggestion are modelled 
on The United States v. Peters*®, one of the few cases in which the 
writ has been granted. The propriety of issuing the prohibition 
was much canvassed on the application for leave to file, and the 
line of argument followed may be summarized as follows: 

(1) Prohibition will lie to the District Court of Alaska as to a 
District Court of the United States under Rev. Stat. (U.S.) sec. 688. 

(2) The claimant has no relief by way of appeal, which, in respect 
of Alaska, lies in prize cases only, and has no other remedy than 
prohibition. 

(3) The District Court had no jurisdiction over the Sayward, and 
the want of it is shown on the face of the proceedings; if not by 
the libel, demurrer, answer ; then by the evidence and motion in 
arrest of judgment. The Supreme Court will examine the evidence 

! English: Further Correspondence, United States, No. I (1891). American : 
President's Message with Papers, Executive Documents, House of Representatives, 
No. 144, 51st Congress, 2nd Session ; Letter—Mr. Blaine to Lord Salisbury, 14 April, 
1891. 

» Be parts Conger, Potition Briefs of Counsel. 


Ex parte Sir John Thompson, Suggestion 
§ 3 Dale, 121. 
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and consider its sufficiency in respect of jurisdiction, in a case of 
this kind, where the issue of the writ turns on a mixed question of 
law and fact, e.g. locality. 

(4) The seizure of a foreign vessel in time of peace fifty-nine 
miles from land for an act done on the high seas is not justifiable 
under any law or treaty of the United States or the law of nations ; 
nor will the forcible adduction of the ship within a District in such 
case, nor will appearance or pleading, enable the District Court to 
exercise jurisdiction. 

(5) Mr. Choate for the claimant seems to admit a jurisdiction in 
the District Court to the extent of three marine miles from the 
coast of Alaska, under the law of nations and apart from statute. 

Counsel for the United States makes no objection to No. 5, con- 
tests the remaining positions very keenly, and, in regard to No. 4, 
raises the question: May not the act complained of have taken 
place within the admitted jvrisdiction of the three-mile limit, 
though followed by a capture outside that line? He argues for 
this on the evidence, and relies for its justification on Mr. Justice 
Johnson's dissentient judgment in Jose v. Himely', which he claims 
is now become law. In view of the admission, the Court’s work 
might have been simplified had the Dolphin case been selected for 
appeal instead of the Sayward, for counsel had there consented to a 
statement of fact: that the act charged, the killing of seals, took 
place at a greater distance from land than ten miles, Mr. Miller 
lays chief stress on the public, political, diplomatic or international 
aspect of the following question: What extent of dominion has 
the United States in the Bering Sea? He contends that, in respect 
to national boundaries and the assertion of national rights, it is 
reserved for the determination of the Executive or of Congress and 
the Executive, and is one in which the judiciary is bound by and 
will follow the action of the Executive. The reply to this is not 
wanting, that neither by the Act of 1889, nor before, nor since, has 
Congress arrogated jurisdiction over the Bering Sea or its eastern 
half; and that the act of the Executive alone is insufficient for 
such a purpose. 

A number of technical questions arises, but the case in its chief 
bearings resembles much that of Rose v. Hime/ly'. 

T. B. Brownrna. 

Toronto. 





The Rules of Court, 1883, Order IX, r. 6 needs revision. As 
things now stand a careful student can deduce from the decisions 
thereon two conclusions. 


1 4 Cranch, 240. 
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1. The rule does not apply to actions against a foreign firm 
none of whose members are resident or domiciled in England. 
Western National Bank Sc. v. Perez,’g1, 1 Q. B. (C. A.) 304, taken 
with Ptussell v. Cambefort, 23 Q. B. D. (C. A.) 526. 

2. The rule does apply to actions against a foreign firm carry- 
ing on business in England one of the partners whereof does 
reside in England, although the other parties reside and are 
domiciled out of England. Lysagit v. Clark,’gi, 1 Q. B. 552. 

3. Neither of the above conclusions is certain. The House of 
Lords may, whenever the matter comes before their lordships, agree 
with Lord Esher, and overrule the Western National Bank &e. v. 
Perez; and it is equally probable that if Lysaght v. Clark should be 
carried to the Court of Appeal the Lords Justices may overrule the 
decision of Mr. Justice North. 

This is a state of things which must be held discreditable either 
to the judges who have interpreted, or to the judges who sanc- 
tioned, Order IX, r. 6. If the rule be clear judicial interpretation 
ought not to have exhibited such uncertainty that it has been 
necessary for the Court of Appeal to overrule certainly two, and 
probably three, decisions on the meaning of the rule. If the rule 
be obscure, then it ought to be re-drafted so as to be made 
clear. 





Seagrove v. Parks,’g1, 1 Q. B. 551, decides that a British naval 
officer on board one of Her Majesty's ships, at any rate when on 
the high seas, is within the territorial jurisdiction of the High 
Court, and therefore that Order XI, r. 1, as to service out of the 
jurisdiction, does not apply. This decision suggests a rather curious 
question which has before this perplexed English writers on the 
conflict of laws. Is one of the Queen's ships part of ‘ British’ or 
of English territory? The latter view is probably correct, but it 
is one more easily accepted by English than by Scotch lawyers. 

We may observe that the head-note to Seagrove v. Parks in the 
Law Reports is expressed with great ingenuity, so as to conceal 
from attention the only point in the case worth notice. 





In Pittard v. Oliver,’91, 1 Q. B. 474, and Pullman v. Hill § Co., 
91,1 Q. B. 524, the Court of Appeal has decided some rather minute 
but not unimportant points in the law of ‘ privileged ’ occasions and 
communications. 

1. A quasi-public occasion, such as a meeting of a board of 
guardians, is not the less privileged merely because, without any 
request or procurement of the defendant whose words spoken at the 
meeting are called in question, persons are present who could not 
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have claimed as of right to be present, e.g. reporters: Pittard v. 
Oliver. 

2. Dietating a confidential letter to a type-writer is a publication 
to the type-writer, and 

3. Sending such a letter addressed to a firm at its ordinary place 
of business is a publication to any clerk of the firm who opens the 
letter in the ordinary course of business: and the existence of a 
privileged occasion as between the writer and the addressee of the 
letter does not affect the writer's liability in respect of the publica- 
tion either to his own type-writer or the addressee’s clerk : Pu//man 
v. Hill. 

This latter case appears, as to the clerk, virtually to overrule 
Tompson v. Dashwood, 11 Q. B. D. 43, 52 L. J. Q. B. 425, which we 
have always thought wrong; but as to the type-writer it goes 
rather far on the other side. Lord Esher denies that ‘the necessities 
or luxuries of business can alter the law of England.’ Yet the 
necessities of business made the law of England adopt the law 
merchant. 

The Law Reports head-note of Pud/man vy. Hill is fairly intelligible 
after one has read the whole of the report. 





A contractor must keep his contract. This is in substance the 
elementary principle of well-established law and of obvious common 
sense, reaffirmed by the Court of Appeal in Turuer v. Goldsmith, ’91, 
1 Q. B. 544. 

The decision can have surprised no lawyer except the judge of 
the Queen’s Bench Division whose decision it reverses. 

The case however suggests two questions :— 

First—Is not something wrong somewhere when the Court of 
Appeal has to remind judges of an elementary principle which can 
hardly be misunderstood by any one who has ever read Paradine v. 
Jane, Aleyn 26, and possesses sufficient acumen to distinguish it 
from Taylor v. Caldwell, 3 B. & 8. 8262 

Secondly.—Grant that even a good judge may sometimes nod, 
ought the pages of the Law Reports to detail at length the way in 
which the Court of Appeal wakes him up again ? 





A master is not answerable (in the absence of authority expressly 
given by him) for the mistake of his servant in arresting a supposed 
offender against the master’s property in such circumstances that 
the arrest, if the offence had been really committed by the person 
arrested, would not have been of any use for the protection of that 
property. So the Judicial Committee held in 1879: Bank of New 
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South Wales v. Owston, 4 App. Ca. 270, and the Court of Appeal 
agrees with that decision: Alrahams v. Deakin, ’91, 1 Q. B. 516. 
Obviously there is no ground for imposing liability on the master 
in respect of acts which are neither authorized nor for his benefit. 
Juries, no doubt, are apt to go on a different principle, that there 
must always be a remedy against some one who can pay. This 
however is not yet a maxim of jurisprudence. 





Mills v. Dunham,’g1, 1 Ch. 576, C. A., gives further definiteness in 
one or two points to the law concerning agreements in restraint of 
trade. 

1. The Court of Appeal seems to have virtually affirmed Rovsil/on 
v. Rousillon, 14 Ch. D. 351, and overruled Allsopp v. Wheateroft, 15 
Eq. 59,42 L. J. Ch. 12. For in this case there was no kind of limit 
in space to the restraint imposed, save so far as the nature of the 
business may have limited it to England and Wales. But an area 
coextensive with the jurisdiction of the Court can hardly in law be 
deemed to be limited at all. We could have wished the Lords 
Justices to be more express on this point. It would still be a bold 
thing for a text-writer to ignore A//sopp v. Wieatcroft altogether. 

2. Contracts in restraint of trade are to be construed like other 
contracts without bias. There is no presumption against their 
validity to cast a burden of proof on the party supporting them. 
‘ You are to construe the contract, and then see whether it is legal,’ 
as Lindley L.J. says in his judgment. 

3. Chitty J.’s decision in Baker v. Hedgecock, 39 Ch. 520, 57 L. J. 
Ch. 889, does not seem to be affected. In that case the strongest 
possible words were used without any limiting context. If the 
parties really did not mean what they said, they, or their advisers, 
were guilty of that sort of blundering against which even the gods 


fight in vain. 





Dillon v. Corporation of Haverfordwest, ’91,1 Q. B. 575, affords a 
curious instance of the subtleties to which litigants have recourse 
when it,is their object to escape the payment of income tax. The 
Corporation of Haverfordwest make gas in two capacities. They 
supply the town with gas. On this transaction they admittedly 
make no profit whatever. When the town is duly supplied the 
Corporation are at liberty to supply gas to private individuals. 
This is a trade, and on this the Corporation make a profit. Their 
contention is that they are at liberty to deduct from this profit 
before becoming liable to income tax the expenses incurred in 
lighting the town. The fallacy of the contention is neatly ex- 
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posed by Mr. Justice Charles. ‘The expenditure in question,’ he 
says, ‘is not an expenditure for the purposes of the trade in 
question ’ [i.e. a gas trade] ‘but an expenditure for the purpose of 
enabling the Corporation to enter upon that trade, which is a 
very different matter.’ 


Cawse v. The Nottingham Hospital, ’91, 1 Q. B. 585, decides, subject 
of course to the possibility of an appeal, a rather nice point of 
income tax law. It determines that an institution which is not 
wholly self-supporting may be a hospital, and as such entitled to 
exemption from income tax under Schedule A, even though the 
institution makes a gain on the transactions of the year. This 
decision limits, if it does not cut down, the effect of Needham v. 
Bowers, 21 Q. B. D. 436. It is well to note that something like a 
judicial hint is thrown out by Pollock B., that the hospital might 
be assessed under Schedule D. 

The case, if it decides but a narrow point of law, raises, not 
for the first time, a wide question of expediency. Are the ex- 
emptions contained in the Income Tax and House Duty Acts of 
any real benefit to the country? We greatly doubt it. Every 
exemption involves pro faxfo an increase in taxation; every ex- 
emption gives rise to expensive litigation; every exemption 
produces in the long run subtle distinctions, which perplex 
the taxpayer and produce a sense of injustice in the minds of 
persons whose claim to exemption falls just outside the almost 
invisible line drawn by the courts. 





Married women have not, as far at any rate as civil rights go, 
many grievances left, but Bowers v. Harding,’91,1 Q. B. 560, will 
eal] attention to a real, though it may be small, grievance in the 
application of income tax law to married women, or perhaps 
rather to married persons. The profits of any married woman 
living with her husband are, under 5 & 6 Vict. ¢. 35, s. 45, to be 
deemed the profits of the husband, and must be charged to income 
tax in the name of her husband. The result is that, as appears 
from Bowers v. Harding, where a husband and wife are paid a joint 
salary of £150 a year as schoolmaster and schoolmistress of a 
national school they cannot escape liability to income tax. This 
result might possibly, but by no means certainly, be avoided if 
husband and wife were paid separately £75 a year each. But it 
is quite possible that even then the salaries would, under 5 & 6 
Vict. ¢. 35, 8. 45, be deemed the profits of the husband. The plain 
truth is that the Income Tax Acts were drawn and enacted at a 
time when the property of a married woman really was in many 
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cases the property of the husband, and are out of keeping with the 
spirit at any rate of modern legislation in respect of the property 
of married women. 





Hammond v. Schofield,'91, 1 Q. B. 453, embodies a logical deduction 
from the rule established by Rice v. Shute, 5 Burr. 2611, and Kendall 
v. Hamilton, 4 App. Cas. 504. Once grant that where one of two 
joint contractors has been sued to judgment, the other contractor 
may plead the judgment in bar of any action subsequently brought 
against him on the joint contract, then it of necessity follows that 
where judgment has been actually signed against X on a contract 
made by X and IY, 4 cannot, even with the consent of Y, get the 
judgment set aside and add Yas a defendant. The reason of the 
thing is that in legal theory the judgment against XY has actually 
satisfied the claim against I. 

That the judgment of the Court in //ammond vy. Schofield is there- 
fore sound few lawyers will care to dispute; whether the legal 
doctrine on which it is based is consonant with good sense is quite 
another matter. It is at any rate arguable that legislation ought 
to put an end to a doctrine which rests upon a fiction, and which 
often works injustice. It is clearly too firmly established to be 
modified by the Courts. 





The Courts have now committed themselves irretrievably to the 
unfortunate construction of the Married Women’s Property Act 
1882 that makes a married woman's capacity to contract depend 
on her possession of separate property (Stogdon v. Lee, ’g1, 1 Q. B. 
(C. A.) 661). It is too late therefore to urge that what the Act 
means is to give her a free power of contracting with a liability 
limited to her separate property. A married woman having sepa- 
rate property is as irrelevant to her capacity to contract as her 
having blue eyes or a straight nose, but this irrationality (which 
the Legislature must now be credited with) would not have signified 
much were it not that the next step has been to put a gloss on 
‘separate property’ which the Act never authorised. A married 
woman's clothes are certainly ‘separate property.’ As such they 
form the subject of frequent transactions at the pawnbrokers, but 
as this simple view would have the alarming consequence of leaving 
nearly ail women free to contract, ‘separate property’ had to be 
paraphrased in Leak v. Driffield (24 Q. B. D. 98) into separate pro- 
perty ‘with respect to which she could be reasonably deemed to 
have contracted.’ Deemed by whom? By her creditors, or the 
Court, or herself? Here we drift into the wide sea of intention 
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which gave so much trouble under the old law, and which s. 1 (3) 
of the Act was intended to put an end to (Bouner v. Lyon, 38 W. R. 
541). This artificial construction having been adopted, it is hardly 
more than a corollary from it to say, as Brauustein v. Lewis (64 
L. T. R. 265) does, that separate property subject to a restraint on 
anticipation will not qualify. Yet it is something like a ‘reductio 
ad absurdum,’ for what does it mean but this, that a married woman 
with an income of perhaps £1000 a year, subject to a restraint on 
anticipation, cannot contract for a bonnet or a pair of shoes unless she 
has arrears of income in hand. Sfog/on v. Lee was the converse case. 
There the Court refused to infer a separate use from a restraint on 
anticipation, ‘ the existence of the substance,’ as Fry L.J. put it,‘ from 
the existence of the accessory.’ Yet the shadow is sometimes not 
bad evidence of the existence of the substance. Without saying 
that the Courts have ‘stuck in the bark’ in construing the Married 
Women’s Property Act 1882, they have certainly narrowed its con- 
struction so much that it will require fresh legislation to get us out 
of the present quagmire. 

Hoare v. Niblett ('91, 1 Q.B. 781), at all events, gives married women 
the small benefit of the doctrine of Kendal/ v. Hamilton (4 App. Cas. 
504). 





Surman v. Wharton, ’91, 1 Q. B. 491, and Beasley v. Roney, ’91, 
1 Q. B. 509, are cases which further develop the principles of the 
Married Women’s Property Act, 1882. 

The first case in a sense increases the liability of a married 
woman, or rather of her husband as her representative after her 
death. J/, a widow, is possessed of property given her in 1862 
during her first marriage by her first husband, N, for her separate 
use. In 1881 she marries X, and after the Married Women’s 
Property Act, 1882, comes into force, incurs a debt to 4. On the 
death of J/ her property passes to X. The property given her by 
N is liable in X’s hands for the debt owing to A. This is the 
conclusion arrived at by the Court in Surman v. Wharton, It is so 
clearly in conformity with good sense and the principles of the 
Married Women’s Property Act, 1882, that one is glad that two 
able judges arrived at it in spite of some verbal difficulty in con- 
struing the term ‘legal personal representative’ so as to include 
the husband of a deceased wife. 

The second case in substance decides that where a husband and 
wife sue as co-plaintiffs in respect of personal injuries of the wife, 
the damages awarded to the wife are her separate property, and 
therefore cannot be made answerable for a judgment debt of the 
husband. 
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Has not the time arrived for the simplification and amendment 
of the law by dealing boldly with the whole subject, and acknow- 
ledging that a married woman has, as regards her property, the 
rights and liabilities of a feme sole? 





Oddly enough, almost at the same time that one branch of the 
Court of Appeal has been declaring against the enforcement of the 
marriage contract (Reg. v. Jackson, ’91, 1 Q. B. (C. A.) 671), the 
other branch has been declaring against specific performance of 
contracts of personal service (Whitewood Chemical Co. v. Hardman, 
39 W. R. 433). In such cases the principle was that though 
damages might be no redress, the Court would not stultify itself by 
launching a Jrutum fulmen, ordering, for instance, an actor to act or 
a dancer to pirouette. So it took a middle course. If it found in 
the contract a negative contract as well as an affirmative, e.g. to 
sing at Covent Garden, and not to sing at any other theatre 
(Lumley v. Wagner, 1 D. M. & G. 604), the Court laid hold of it, and 
enforced specific performance indirectly by injunction. Malins V.C. 
in Montague v. Flockton (16 Eq. 189) went further, and granted 
an injunction though there was no negative covenant. This was 
clearly a misreading of Lumley v. Wagner. Now we have Lindley LJ. 
describing Lumley v. Wagner as an ‘ anomaly,’ and expressing con- 
currence in Fry LJ.’s remark in De Francesco v. Barnum (25 Ch. 
Div. 438), ‘that it is not in the interest of mankind that the rule 
of specific performance should be extended to such cases,’ i.e. ‘to 
compel people who are not desirous of maintaining continuous 
personal relations with one another to continue those relations.’ 
The only result is an undesirable increase of friction, as may be 
seen in the familiar experiment of tying two, even friendly, dogs 
together by the tail. There was no negative covenant in Wiite- 
wood Chemical Co. v. Hardman, which was a case of a manager of a 
chemical company promoting a rival company; but if the policy 
of the law is as Fry L.J. states it, this can make no difference. It 
was an unsubstantial distinction at best. 





Bills of sale have entered upon a new phase. The statutory 
form having been rendered as risky as rouge et noir, the North 
Central Wagon Co.v. Manchester 8. § L. Railway Co. (35 Ch. Div. 191) 
opportunely suggested a way of evading it by a sale and re-hiring. 
Of course, as Lord Esher said, you may evade an Act if you can, 
but it requires some constructive genius to do it. In the first 
place the device must be real, not a sham. If the transaction is in 
substance a bill of sale, the Court is not to be hoodwinked by the 
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parties disguising it, or calling it something else (Re Watson, 25 
Q. B. Div. 27; Madell v. Thomas, ’91, 1 Q. B. (C. A.) 230). The 
money-lender in Beckett v. Tower Assets Co. (91, 1 Q. B. (C. A.) 638) 
escaped this Seylla, but only to fall into the Charybdis of a resulting 
trust. The sale, in other words, was not out and out, but con- 
ditional (so the Court construed the agreement) on the agreement 
for re-hiring being executed ; till then the goods were held by the 
buyer-money-lender on trust for the borrower. Hence the title of 
the money-lender depended on the agreement, and the document 
being void under the Bills of Sale Acts for want of registration, 
&e., the security failed. It will now be for the money-lender to 
patch up the hole. What with the drafting of the Legislature, the 
refinements of the Courts, the craftiness of the money-lender, and 
the ignorance and necessities of the borrower, what ought to be one 
of the simplest transactions in the world, a mortgage of chattels, 
has now become a puzzle compared to which Merlin’s mystic page 
was probably easy reading. 





A company’s certificate of registration may even more properly 
than its memorandum of association be called its charter. It is 
what persons dealing with the company trust to, and are entitled 
to trust to. In making it conclusive evidence that all the requi- 
sitions of the Act in respect of registration have been complied 
with, the policy of the Legislature clearly was that persons should 
not be able to go behind it. If for any informality—such as the 
memorandum having been subscribed by six instead of seven 
persons—anybody is to be allowed to do so and question the 
very existence of the company, the certificate-charter becomes a 
mere foundation of sand, and the company evades the jurisdiction 
of the Court and all other unpleasantness of winding up by vanish- 
ing into thin air. The sanction given to this view of the inconclu- 
siveness of the certificate by the Court of Appeal in Re National 
Debenture Corporation (W. N.’g1, 83) is therefore, though only a 
dictum, yet as coming from so eminent an expert as Lindley LJ., a 
disquieting one. The subscription of the memorandum seems from 
the language of s. 7 just one of those things which the Legislature 
was thinking of in s. 18. Nearly all the authority favours con- 
clusiveness: Peel's case (L. R. 2 Ch. 674), Oakes v. Turquand (L. R. 
2H. L. 325, 354), Re Nassau Phosphate Co, (2 Ch. Div. 610), Glover 
v. Giles (18 Ch. Div. 173, 180), Re Ennis and Clare Railway Co. (3 L. R. 
Ir. 94). Turner LJ.’s remarks in Re Northumberland Banking Co. 
(2 D. & J. 371) apply to a quite different case, that of a company 
not authorised to register under the Act at all. 
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It is too early to judge of the working of the Winding-up Act 
and Rules, but Chitty J.’s decision in Re Watson & Sons (91, 
2 Ch. 55) will probably be a fruitful precedent. The substance of 
it is that in making a supervision in lieu of a compulsory order, the 
Court may, under s.151 of the Companies Act 1862, impose on 
the voluntary liquidator all or any restrictions which the analogy 
of the Winding-up Act 1890 shows to be useful. This has the 
advantage of combining what is best in the Winding-up A with 
the elasticity of a voluntary winding-up. 


If the whole aim of the British constitution is to get twelve men 
into a jury box, a considerable responsibility must attach to setting 
aside their verdict. To justify doing so the verdict must be perverse, 
not in the technical sense, but in the sense that reasonable men could 
not have found it. If, though apparently wrong, it is yet such as 
reasonable men might have found, it cannot be set aside (A//cock v. 
Hall,’91,1 Q.B.(C. A.) 444; Metropolitan Railway Co.v. Wright, 11 App. 
Cas. 152); so that properly understood the principle comes to this, that 
the Court sets aside the verdict as tainted with ma/a fides or intel- 
lectual vice, not a true ‘ veredictum:’ it does not overrule it in the 
exercise of a superior judgment on the facts, and so usurp the fune- 
tions of the jury. To go further and not only set aside a verdict 
but at once enter judgment for the other side seems in these days of 
long-drawn-out litigation a daring act of summary jurisdiction. 
Lord Halsbury in Zou/min v. Mi/lar (12 App. Cas. 746) had strong 
doubts about such a proceeding, but as the Court of Appeal is satis- 
fied that it is invested with the power, its exercise undoubtedly 
saves a vast amount of trouble and expense. Trial by jury in civil 
cases, for whatever reason, is on the wane. The Rules of Court, 
which reflect judicial experience, began it by making trial by a 
judge without a jury the normal mode of trial, and requiring a party 
who wants a jury to ask for one (Jenkins v. Bushby,’g1,1 Ch. (C. A.) 
484). The frequent disagreement of juries has helped it on. The 
fact is not susceptible of doubt. Even in the Queen’s Bench Divi- 
sion the non-jury actions outnumber the jury actions. In Probate 
cases they are 43 out of 57, in matrimonial 147 out of 189, though 
many of these are, of course, undefended. Ordeal, combat, jury have 
succeeded one another as tests of truth. Just now the ‘ wise and 
upright’ judge is in favour. The twentieth century may see a 
newspaper plebiscite the approved mode of trial. 





Equity’s familiarity with fraud perhaps makes it, like a detective, 
oversuspicious. At least, it seems in Re Radcliffe (39 W. R. 457) to 
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have questioned a very innocent transaction, which was shortly this. 
There being a fund settled on marriage in the usual way in trust 
for the husband for life with remainder to the children as he should 
appoint, and in default for all the children attaining twenty-one in 
equal shares, one of the children attains twenty-one and dies intestate ; 
whereupon his vested share passes to his father. This is a windfall, 
and there seems no reason why the father should not have the benefit 
of it; but, of course, while the power is subsisting, the share is 
defeasible ; so the father releases his power as to such portion of the 
fund, and calls on the trustees to transfer to him. Why not, it may 
be said? The release is indisputably good since the Conveyancing 
Act 1881 (s. 52): it was before. It cannot be treated as a circuitous 
device by the father for appointing to himself so as to constitute a 
fraud on the power. He has come by the share honestly owing to 
a legal accident. And so North J., if unfettered by authority, would, 
it would seem, have held ; but in Cunyngham v. Thurlow (1 Russ. & My. 
436 n.)—a precisely similar case, except that the father was his 
deceased child's executor—Shadwell V.C. had refused to order a 
transfer, thinking if he did so he would be helping the donee of the 
power to obtain a personal benefit by releasing the power. No such 
scruples occurred to Lord Romilly in the subsequent case of Smith 
v. Houblon (26 Beav. 482). Still there stood Cunyngham v. Thurlow, 
fortified by a passing benediction of Cotton L.J. in Re Little (40 Ch. 
Div. 418, 424). So North J. thought best to follow it. The worst 
of this loyalty to judicial predecessors is that it stereotypes very 
dubious precedents. 





A specious argument used sometimes to be addressed to the Court 
by a defendant to an action for injunction for darkening ancient 
lights. ‘ Let me go on building and I will undertake to pull down 
if the Court should think fit.’ Then at the hearing came an 
ad misericordiam appeal to the Court, ‘Compare the injury to me in 
pulling down the building with the injury to the plaintiff in allow- 
ing the building to remain’ (Aynsley v. Glover, 18 Eq. 544 ; Greenwood 
v. Hornsey, 33 Ch. D. 471). To acquiesce in this perversion of the 
maxim, ‘fieri non debet factum valet,’ and award damages in lieu 
of a mandatory injunction, would, as Jessel M.R. pointed out in 
Krehl v. Burrell (7 Ch. D. 551,554), be to compel the plaintiff to sell 
his property to the defendant at a judicial valuation, a result which 
Lord Cairns’ Act was never meant to effect. In Duniel v. Ferguson 
(’g1, 2 Ch. (C. A.) 27), the defendant tried to get an unfair advan- 
tage of the same kind by hurrying on his building after notice of 
motion for an injunction; whereupon the Court granted a mandatory 
injunction ordering him to pull down and restore the status quo 
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without regard to what the result of the trial might be. This was 
severe, even for equity ; for the case involved a nice point of law, 
and xox constat the defendant was not right. But he had notice 
that the law was being set in motion. Themistocles’ fraud on the 
Spartans in running up the walls of Athens, pending that litigation 
of nations—war, met with general applause; but then things are 
permitted in politics which are not in equity. 


After the length the Courts have gone in supplying the contents 
of a lost or missing will by parol evidence, it may have seemed to 
some persons to be straining at a gnat for the Court to hesitate to 
strike out ‘Georgiana’ in Sir J. Boehm’s will (’91, P. 247), it being 
quite clear from the parole evidence that Georgiana had been put 
in a second time by mistake for Florence. The difference is that 
in a case like Sir J. Boehm’s the express language of the testator 
himself, or language which he has adopted by executing the will, 
is before the Court—so at least the Court must presume at starting 
(Fulton v. Andrew, L. R. 7 H. L. 448)—and the Court cannot tamper 
with it. But this adoption of another's language is only a pre- 
sumption, and, like other presumptions, may be rebutted by parole 
evidence showing that the words used were not in fact the testator’s 
will in any sense of that term, interpolated, for instance, by the 
mistake of counsel, and never read over to the testator. The 
peculiarity of Sir J. Boehm’s case was that the effect of striking 
out Georgiana was to leave a blank, and so render the will in that 
respect insensible, for the motion merely asked to strike out 
Georgiana, not to insert Florence. To insert Florence would have 
been contrary altogether to the Wills Act, which requires a man’s 
testamentary intentions to be in writing and attested by two 
witnesses. What the effect of such a blank will be when the 
Court comes to construe the will remains to be seen. As a rule 
no evidence of intention is admissible to. supply such a patent 
ambiguity, but there may be some latent ambiguity to let in the 
evidence. The moral of all this to solicitors is the importance of 
reading over an engrossment to a client before he executes it. 





Without doubt great are the perils of partnership. One of the 
commonest is where a member of a firm of solicitors is intrusted 
by a client with money to invest on a specific security. He does 
not invest it, but goes on paying interest to the client as if he had, 
and the unfortunate co-partners only discover on his death or 
bankruptcy the liability to which he has subjected the firm (Moore 
v. Knight, ’91, 1 Ch. 547). Whether they had knowledge or notice 
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of the fraud makes no difference. The transaction is within the 
scope of the partnership business. If the money were intrusted 
generally to invest it would be otherwise, for a solicitor is not a 
serivener. So far Moore vy. Anight was just the well-known case 
of Blair v. Bromley (2 Ph. 354). The novelty consisted in the inno- 
cent partner setting up s. 8 of the Trustee Act, which enables a 
trustee not party or privy to a fiaud to set up the Statute of 
Limitations. This would be all very well if the liability were one 
based on breach of trust, but it is in fact based on breach of con- 
tract, an implied guarantee arising from a misrepresentation that 
the money has been invested, which the firm must make good. 
Hence the statute only begins to run from the discovery of the 
fraud. Blyth v. Fladgate (’91, 1 Ch. 337) was a very similar case. 
There a solicitor had allowed a trustee client to lend on improper 
security, and though his partners knew nothing of the properties 
or their values, and had taken no part in the mortgage transaction, 
they were held liable for the negligence and involved in a common 
ruin. This species of hardship cannot be helped, for ‘ partnerships,’ 
as James L.J. said in Baird's case (L. R. 5 Ch. 733), ‘are based on 
mutual trust and confidence :’ but the necessity of confidence makes 
the abuse of it blacker. A partner condemned in an action pro 
socio was by the civil law marked with infamy (Dig. 17. 2. 63, 
pr. 1-3; D. 3. 2. 1). 





A cheap and easy system of land transfer is devoutly to be 
wished, but pending its realisation by registration, or simplification 
of title, the want is being met by a growing stringency in con- 
ditions of sale. Some recent cases illustrate what a vendor may 
and what he may not do in this way. He may require the pur- 
chaser to make all kinds of questionable assumptions, for instance 
(Ite Sandbach’s Contract,’91, 1 Ch. (C. A.) 99), but he cannot make 
him go without a title at all (Say v. Thomas, 63 L.T.R. 695). If 
there is a restrictive building covenant which he is bound to dis- 
close but does not want to, he should not meet the difficulty by a 
condition fixing the commencement of his title subsequently to the 
deed containing the covenant, and then avail himself of the authority 
of Re Ford § Hill (10 Ch. Div. 365) to refuse to answer the usual 
roving requisition as to incumbrances, &e. (Re Cox § Neve’s Contract, 
’g1, 2 Ch. 109). This is disingenuous. Nor can the vendor in 
Re Cox § Neve’s Contract even have the praise of the unjust steward 
of having ‘done wisely,’ for the purchaser was pretty sure, sooner 
or later, to find out a/iunde the existence of the covenant, as he in 
fact did. The vendor in Re Arbit § Class’s Contract (’91, 1 Ch. 601) 
had inserted in his conditions the common one as to rescinding if 
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the purchaser pressed any inconvenient requisition, ‘notwithstanding 
any previous negotiation or litigation.” It was a bold experiment, 
after his title had been found bad on a vendor and purchaser 
summons taken out by the purchaser, to claim to take advantage 
of the condition to rescind, and so evade payment of costs; but the 
Court could not be got to take this view. Conditions of sale in 
derogation of the purchaser's rights, and not necessitated by the 
state of the title, are deterrent and depreciatory and to be avoided, 
and none the less so that the Legislature has thought fit in the 
Trustee Act 1888 to relax the liability of trustees for them. 





The Statute of Frauds, we have it on good authority, is not to be 
made an instrument of fraud (//eard v. Pilley, L. R. 4 Ch. 548, 553), 
but a skilful use of that well-meant statute will enable a person to 
achieve with impunity a result surprisingly like fraud. Take for 
instance an agent employed by parol to buy land at an auction. 
He finds he has got a good bargain, and makes up his mind to 
stick to it. But it will not do for him when sued merely to set up 
the statute, because, as Jessel M.R. pointed out in Cave v. Mackenzie 
(46 L. J. Ch. 564), the moment the agent signs the contract the 
estate in equity passes to the real purchaser, the principal. What 
he must do is to pay the purchase-money and get a conveyance. 
It is then a case of trust, and the trust must, by s. 7 of the statute, 
be evidenced by writing. Here he is safe. If it is said that this 
is not a satisfactory state of the law, the answer is, it is the statute 
according to James v. Smith ('91, 1 Ch. 384) and Bartlet? v. Pickersgill 
(4 East, 577 n.). The dishonest agent must be careful, however, if 
he pleads any particular section to plead the right one. A mistake 
here is fatal. The defendant in James v. Smith made the mistake, 
but it was an exceptional piece of luck for the plaintiff which the 
principal cannot count on. The Statute of Frauds and its case- 
law accretions are a wonderful study in English jurisprudence— of 
morbid anatomy, Sir James Stephen would say. Amendment is 
certainly desirable ; but how to gather the tares without rooting up 
the wheat also ? 





The defence to an action for the infringement of a trade mark is 
usually double barrelled. The defendant says: (1) The trade mark 
in question ought never to have been entered on the Register, and 
I, as a ‘person aggrieved’ within the meaning of sec. go of the Act 
of 1883, will move the Court to strike it out; (2) I deny the alleged 
infringement. Of these defences the former is both cheaper and 
more expeditious than the latter. Moreover, if successful, it renders 
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the latter unnecessary. In the Apoll/inaris Company's Trade Marks 
(1891, 8 P.O. R. 137) a most ingenious attempt was made to paralyse 
the motion to rectify. Stated briefly, the material facts were as 
follow: The Apollinaris Company, the registered proprietors of a 
trade mark (No. 2076 of 1876) which consisted of the word ‘Apol- 
linaris’ in ordinary type, and which was entered in class 44 for 
mineral waters, sought to extend the registration to sa//s, The Vichy 
Company opposed the application; and the Apollinaris Company, 
in their affidavits in answer to the opponents, alleged and relied 
upon the trade mark already registered. Thereupon the Vichy 
Company gave notice of motion to expunge it from the Register. 
When the motion came on for hearing, the Apollinaris Company in 
substance said: ‘Our contention that the existing trade mark fur- 
nished any reason for our present application being granted was an 
idle one, it is true. But, at the worst, it was merely a bad argument, 
and a bad argument can injure no one. You are not, therefore, 
“aggrieved” within the meaning of sec. 90 of the Act of 1883; and 
your motion to rectify ought to be dismissed.” Lord Justice Fry 
noticed—what seems to have escaped the observation of Mr. Justice 
Kekewich—that this argument, if sustained in regard to applica- 
tions for registration, would be equally valid in actions for in'ringe- 
ment, and he forthwith slew it in the light. ‘Ifthe owner of the 
registered trade mark,’ his lordship observed, ‘says to a defendant 
in a litigation, I am the owner of this registered trade mark, and 
therefore you are doing me a wrong,’ the person attacked ought to 
be at liberty to reply two things, first, ‘ You ought not to be on the 
register,’ and secondly, ‘Even if you ought, I have done you no 
wrong. The completeness of the second line of defence ought not 
to preclude the attacked person from availing himself of the first. 
If I am assailed with the conclusion of a syllogism, I am at liberty, 
both in logic and in law, to defend myself by denying both or either 
of the two propositions which are alleged in support of the con- 
clusion, and I am ‘aggrieved’ if I am unjustly deprived of that 
right. 


The decision of Romer J. in The British Tanning Co. Lim. v. Groth 
(1891, 8 P.O. R. 113) is of some interest to foreign inventors. On 
5th July, 1887, a patent was granted to 4 and # for ‘an improved 
process and apparatus for tanning by aid of electricity. On the 
14th of the previous December, however, that is to say less than 
seven months before the date of the English patent, 4 and B had 
patented the same process in France. But the English patent, 
instead of being antedated in accordance with the provisions of the 
Patents Act, 1883, sec. 103 and the International Convention, bore 
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the date of the application in England. Under these circumstances, 
were 4 and B entitled to the benefits of the International Con- 
vention? Mr. Justice Romer answered this question in the negative. 
A foreign patentee, his lordship held, has a double right, according 
to English patent law. He may take out either an ordinary patent 
for the full term of fourteen years, or an antedated patent under 
sec. 103, and the date of his English patent is conclusive to show 
which course he has adopted. 


It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 
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VAGLIANO'S CASE. 


FEXIE recent case of Jagliano vy. Bank of England affords a geod 

illustration of the uncertainty of law, and of the kaleidoscopic 
nature of the judicial mind. The Court of First Instance decided 
in favour of the plaintiff. This decision was aftirmed by the Court 
of Appeal by a majority of six to one. On final appeal to the 
House of Lords the decisions of the Courts below were reversed, 
and judgment was given in favour of the defendants by a majority 
of six to two. Although the plaintiff has lost the day, he may still 
derive a melancholy satisfaction from the knowledge that eight 
judges out of fifteen have given opinions in his favour, and that 
the seven who were adverse to him by no means agreed as to the 
grounds on which his claim should be defeated. Quot judices tot 
sententiae appears to be the chief moral that can be drawn from a 
perusal of the judgments in the case. 

The facts which gave rise to this judicial discord were shortly 
these. Vagliano, the plaintiff, was a merchant in London who 
banked with the Bank of England, and was in the habit of ac- 
cepting his bills payable there. Among his foreign correspondents 
was one Vucina, who in the course of business often drew bills on 
Vagliano in favour of Petridi & Co., a firm in Constantinople. 
A clerk in Vagliano’s employ forged a series of bills which pur- 
ported to be drawn by Vucina on Vagliano in favour of Petridi 
& Co. and to bear their indorsement. In order to obtain 
Vagliano’s acceptance, corresponding letters of advice were forged 
in Vucina’s name. When Vagliano had accepted the forged bills, 
they were abstracted by the clerk from the bill-box, and in due 
time presented by him at the Bank of England, where they were 
payable. The Bank, having been advised of the acceptances by 
Vagliano, paid them over the counter to the clerk, and then 
entered the amounts in Vagliano’s pass-book. The clerk stole the 
proceeds. When the fraud was discovered Vagliano brought an 
action to test the question whether the Bank were, under the 
circumstanccs, entitled to debit his account with the amounts of 
the bills so paid. 

It was admitted that, as Vagliano had really accepted the bills, 
he could not dispute the drawer’s signature, but it was urged that 
there was nothing to prevent him from setting up the forgery of 
the payee’s indorsement. The Bank therefore had paid the bills to 
a person who could not give a discharge for them, and according 
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to the principle of the decision in otarts vy. Tucker (1851), 16 Q. B. 
560 (which is preserved by section 24 of the Bills of Exchange Act 
1882), were not entitled to debit his account with such payments. 

On behalf of the defendant Bank two answers were made to 
this contention. First, it was said that Vagliano was precluded 
hy his own negligence from setting up the forgery of Petridi & 
Co.’s indorsements ; and secondly, it was said that the Bank were 
under the cireumstances protected by section 7 (3) of the Bills of 
Exchange Act 1882. 

The first contention may be very briefly dealt with. The Lord 
Chancellor and Lord Selborne were of opinion that as Vagliano 
had accepted the bills, and had advised the Bank that he had done 
so, and had seen the payments entered in his pass-book, he could 
not be allowed to set up that the payments were unauthorised. 
The remaining thirteen judges were either opposed to this conten- 
tion, or expressed no opinion upon it. But although there was a 
curious difference of opinion on the question of estoppel by 
negligence, the difference was rather as to the inference of fact to 
be drawn from the evidence in the case, than as to any rule of law. 
None of the judges threw any doubt on the rule of law, well estab- 
lished by previous cases, that in order to create an estoppel by 
negligence, the negligence relied on must have been the direct and 
proximate cause of the false signatures being taken as genuine. 
The case was tried without a jury, and in dealing with this point 
the judges were exercising the functions of a jury. There is proba- 
bly nothing in the judgments which would affect the summing-up 
of the judge to a jury in any future case, or which would neces- 
sarily interfere with a verdict one way or the other on like facts". 
It certainly would be interesting to see what view a good mercantile 
special jury would take if similar facts were presented to them. 

The contention founded on the construction of the Bills of 
Exchange Act is of more permanent interest to lawyers. By 
section 7 (3) of that statute it is enacted that ‘where the payee is 
a fictitious or non-existing person the bill may be treated as pay- 
able to bearer.’ The main controversy turned on the construction 
to be placed on this provision. It was obvious that much of the 
reasoning which determined the decision in Rodarts v. Tucker was 
inapplicable to Vag/iano’s case. In Rolarts vy. Tucker the bill was a 
genuine bill, founded on a genuine transaction. It was stolen from 
the payee, and his indorsement was forged. When then the 
bankers paid the bill to a person who held it under the forged 


" As to the effect of a judgment of the House of Lords on a question of fact, see 
the comments in Paul v. Joel, 27 L. J. Ex. 380 at p. 384, commenting on Solarte vy, 
Palmer, 1 Bing. N.C. 194. 


Q 2 











218 The Law Quarterly Review. {No. XXVIT. 


indorsement, their payment did not discharge the acceptor from 
his obligation to pay the amount of the bill to the true owner. As 
the payment, made by the bankers on the acceptor’s account, 
did not effect its object and release him from his obligation, it was 
held that his aceount could not be debited with the amount so 
paid. But in /ag/iano’s case the bill itself, and the transaction it 
purported to represent, were shams throughout. By no possibility 
could the acceptor be called on to pay the amount of the bills 
again, and if the case depended upon common law it was clearly 
res integra. Some of the judges seemed to incline to the view that 
the case was outside the provisions of the Bills of Exchange Act. 
That enactment deals with bills of exchange. But the instruments 
in this case were not bills of exchange, for there was neither 
drawer nor payee. They could only be described as bills by 
estoppel; that is to say, that the aeceptor for certain purposes, 
and as against certain parties, was precluded by the fact of 
acceptance from denying that they were bills (see section 54 of the 
Act). It by no means followed that the bankers were bound by 
any estoppel which might have arisen against the acceptor. But 
the great majority of the judges agreed that the case must be deter- 
mined on the construction of the statute, and then proceeded to 
differ as to what that construction should be. During the con- 
troversy the draftsman of the sub-section must have felt much 
like the professor of Divinity who was asked by a student to 
explain some passage he had written in a theological tractate. 
‘My young friend,’ said the professor, ‘ when I wrote that passage, 
only God and I knew what it meant, and now only God knows.’ 
But I venture to think that Lord Herschell’s judgment, which is 
supported by the opinions of Lords Watson, Maenaghten, and 
Morris, puts the matter on a sound and intelligible basis. Lord 
Herschell held (1) that Petridi & Co. were under the circum- 
stances fictitious payees within the meaning of the Act, and (2) 
that the Bank were entitled to treat the bills as payable to bearer, 
and therefore that payment of them over the counter was a good 
payment. The two propositions are quite distinct, and the argu- 
ments on which they rest must be examined separately. 

The first point for determination was whether Petridi & Co. were 
fictitious payees or not. Lord Bramwell and Lord Field were 
clearly of opinion that they were not. There was a real firm of 
Petridi & Co., and their name was inserted as payees because the 
acceptor was accustomed to accept bills drawn by Vucina in their 
favour. How then could a real person cease to be a real person, 
and become a fictitious one, because the drawer’s name had been 
forged? The intention of the forger could not affect the existence 
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of the payee. Lord Herschell’s answer in substance is this. It is 
not a question of intention. It is a question of fact. The instru- 
ments in question were not payable to Petridi & Co. of Constanti- 
nople, as the forger intended the acceptor to believe. They 
represented no transaction with Petridi & Co, of Constantinople, or 
any existing person. If Petridi & Co. had obtained possession of 
the bills they would have acquired no rights under them, and if 
Petridi & Co. had indorsed them it is by no means clear that their 
indorsement would not have amounted to a forgery. A man may 
be guilty of forgery by signing his own name. If John Smith 
loses a cheque payable to his order, and another person of the same 
name finds it, and indorses it, that person is guilty of forgery, and 
it is difficult to distinguish the two supposed cases. If, in J ag/iano’s 
case, the forger had opened a directory and selected a name at 
random, it would hardly be contended that the payee was not 
fictitious, because somewhere or another there was a person answer- 
ing tosuch name. The test is this—was the bill in fact payable to 
any existing person? If not, the name inserted was a mere nominis 
umbra, and the payee was a fictitious person. It may be noted that 
the Act appears to draw a distinction between ‘fictitious’ and ‘ non- 
existing’ payees. The latter words are no doubt superfluous, but as 
was pointed out by Lord Justice Bowen, they were probably in- 
serted with reference to the case of Asphitel v. Bryan, 33 L.J.Q. B. 
328, where by arrangement between the acceptor and indorsee a 
bill payable to drawer’s order was drawn and indorsed in the name 
of a deceased person. 

Assuming then that Petridi & Co. were under the cireumstances 
fictitious payees, was the Bank of England entitled to treat the bills 
as payable to bearer? Five judges of the Court of Appeal came to 
the conclusion that it was not. The Act, they said, was a codifying 
Act, and it must be interpreted with reference to the law which it 
purported to embody. Now before the Act the rule in England 
and the United States, as stated by Mr. Justice Story, was this. 
‘ If the bill is payable to a fictitious person or order, then as against 
all the persons who are parties thereto, and aware of the fiction, it 
will be deemed a bill payable to bearer, in favour of a Jona fide 
holder without notice of the fiction * (Story on Bills, § 200). Five 
judges of the Court of Appeal accordingly held that the sub-section 
must be read as if it ran, ‘where the payee is a fictitious or non- 
existing person the bill may be treated as payable to bearer as 
against any party with notice thereof. Lord Esher however dissented 
from the rest of the Court, and protested against this construction, 
which, as he pointed out, involved the addition of words to the 
statute which the Legislature had not inserted. The law lords agreed 
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with his protest, and Lord Herschell in his judgment gives what 
appears to be the true canon for construing a codifying statute. ‘I 
think,’ he says,‘ the proper course is, in the first instance, to examine 
the language of the statute, and to ask what is its natural meaning, 
uninfluenced by any considerations derived from the previous state 
of the law, and not to start with inquiring how the law previously 
stood, and then assuming that it was probably intended to leave it 
unaltered to see if the words of the enactment will bear an inter- 
pretation in conformity with this view. .. . I am, of course, far from 
asserting that resort may never be had to the previous state of the 
law for the purpose of aiding in the construction of the provisions 
of the code. If, for example, a provision be of doubtful import, such 
resort would be perfectly legitimate ... The Bills of Exchange Act 
was certainly not intended to be merely a code of the existing law. 
It is not open to question that it was intended to alter it, and did 
alter it in certain respects. And I do not think it is to be presumed 
that any particular provision was intended to be a statement of the 
existing law rather than a substituted enactment.’ Adopting this 
canon of construction it was obvious that the Bank was entitled 
to treat the bills as payable to bearer though Vagliano was ignorant 
of the fictitious character of the payees, and it followed that pay- 
ment by the Bank in good faith was a valid payment as between 
them and the acceptor. 

It is curious to note that a French Court would have probably 
arrived at the same conclusion by a different route. When a 
French enactment has to be construed, the Court takes into careful 
consideration the ‘exposé des motifs,’ or, as we should say, the pre- 
liminary memorandum attached to the Bill, the debates in the 
Chamber, and the proceedings of the Legislature itself. If the English 
Courts had been at liberty to regard what had been done in Parlia- 
ment, they would have found that sub-section (3) of section 7 was 
an amendment inserted in Committee, in substitution for a sub-sec- 
tion working out the effect of previous decisions. Though no legal 
argument can be deduced from proceedings in Parliament, still as a 
matter of historical curiosity one may look back to see what the 
original provision was. It ran as follows :— 


‘When the payee is a fictitious or non-existing person, no person 
shall be capable of making title to or enforcing payment of the 
instrument, provided that when a bill has knowingly been drawn 
oe to a fictitious or non-existing person and purports to bear 
iis indorsement, it shall be valid for all purposes in the hands of 
a holder in due course, and a holder with notice may enforce it 
against the drawers or any indorser thereof, or against the acceptor 
if when he accepted he was aware of the facts.’ 
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Perhaps on the whole the English rule of construction is sounder 
than the French. The intention of the Legislature in an Act of 
arliament must be gathered from what the Legislature has said 
without reference to what the Legislature has done. No doubt 
Parliament often uses very apt words to conceal its thoughts. ‘It 
is trite learning,’ says Chief Justice Brian in a case in the Year 
Books, ‘ that the thought of man is not triable, for the devil himself 
knows not the thought of man.’ But modern lawyers have to be 
wiser than their master. They have to discover the intention of 
the Legislature embodied in amendments arising out of fierce mid- 
night wrangles between contending factions in Committee. It is 
as well that these scenes should not be resuscitated in the calm 
atmosphere of a court of justice. It is better that lawyers should 
occasionally have to make bricks without straw, than that they 
should have to make frequent reference to an unexpurgated edition 
of Hansard. 

Hitherto the intrinsic merits of the decision in ’ag/iano's case have 
been discussed, but before leaving the subject it may be worth 
while to consider the bearing of the case on wider rules of law. 
The rule of the Common law was hard and logical. It was held 
that the person who paid a bill or cheque, whether he was the 
drawee, the acceptor, or the acceptor’s banker, was bound, at his 
peril, to answer for the authenticity of the indorsements through 
which title was made. The liability of the payor was that of an 
insurer. He must pay the bill to a person who could give a good 
discharge therefor. If he did not do so he was liable to pay over 
again to the person entitled. To this hard rule certain limited ex- 
ceptions have been created by statute. In England we have no 
fundamental laws, but there is one unalterable principle which per- 
vades all English legislation. Parliament never makes less than 
two bites of a cherry. The exceptions to the Common Law rule 
are a good illustration of our method. The first exception was 
made in 1854. Cheques to order then came into use, and it was 
obvious that bankers who had no means of verifying the indorse- 
ments on them incurred an unbearable responsibility under the 
legal rule. The 16 & 17 Vict. c¢. 59, § 19 accordingly provided that 
‘any draft or order drawn upon a banker for a sum of money pay- 
able to order on demand which shall when presented for payment 
purport to be indorsed by the person to whom the same shall be drawn 
payable, shall be a sufficient authority to such banker to pay the 
amount of such draft or order to the bearer thereof. This provision 
occurred in an Act relating to the stamping of inland instruments, 
and therefore only applied to inland cheques. It is now repro- 
duced in section 60 of the Bills of Exchange Act, which applies to 
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all demand drafts drawn on a banker, whether drawn in the United 
Kingdom or abroad. The Crossed Cheques Act 1876 continued 
the protection given by the 16 & 17 Vict. ¢. 59 to ordinary cheques 
to the case of crossed cheques, and the provisions of the Crossed 
Cheques Act are reproduced in the Bills of Exchange Act. Vagliano’s 
case declares that there is a third statutory exception to the liability 
of payors. Now comes the question whether the policy of the 
Common Law rule or the policy of the statutory exceptions is the 
right one. I venture to think that the great weight of argument is 
in favour of the exceptions. I cannot see any logical distinction 
between the ease of a banker who pays a cheque drawn upon him, 
and the ease of an ordinary drawee or acceptor who pays a bill 
drawn upon him. Nor can I see any distinction between the posi- 
tion of a banker who pays a cheque drawn upon him, and a banker 
who pays a bill accepted payable at. his bank. In any case it is 
impossible for the payor to know or verify the indorsements. When 
a cheque or bill is presented, the payor must either pay it or dis- 
honour it. If the instrument appears to be in order he must take 
his chance and pay it. A bill may be presented for payment at ten 
minutes to four, which has been indorsed in three or four different 
countries, and in three or four different languages. It is absurd to 
say that the payor, however diligent or skilled, can do anything to 
verify the indorsements. No doubt if a bill is stolen, and the 
payee’s or indorsee’s signature is forged, the loss consequent on its 
payment to the forger, or some one claiming under him, must fall on 
one of two innocent parties. But on which should it fall? Surely on 
the person who had the custody of the instrument and has lost it. 
If there has been any negligence, the negligence has been his. He 
can take precautions. .The payor is helpless and can take none. 
I venture to think the protection given by section 60 of the Bills of 
Exchange Act to bankers paying demand drafts drawn upon them 
should be extended to all payors acting in good faith and in the 
ordinary course of business. When there is a conflict of principles 
at home it is often well to look abroad and see how other commer- 
cial nations have solved the problem. As far as 1 know the 
continental codes are unanimous in protecting the payor and thus 
shifting the loss on to the party who has lost the instru ment. Art. 
145 of the French Code de Commerce and Art. 164 of the Nether- 
lands Code provide that payment of a bill or note at maturity made 
‘without opposition’ discharges the payor, and the rule and its 
reesons are fully discussed by M. Nouguier in his ‘ Traité des Lettres 
de Change et des Effets de Commerce,’ 4th ed. §§ 333-341. By Art. 
36 of the German General Exchange Law the payor of a bill or note 
is not bound to verify the authenticity of the indorsements thereon. 
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Italy is the country where bills of exchange originated, and I will 
conclude this paper by citing the applicable provision of the Italian 
Commercial Code of 1882, and the note thereon in M. Bohl’s excel- 
lent French translation. They are as follows :— 


‘Art. 287. Le porteur d’une lettre de change endossée en est dé- 
montré proprictaire, par une série continue d’endossements, qui 
montent jusqu’a lui. Les endossements biffés son censés non écrits. 
Celui qui paie n’est pas tenu & rechercher l'authenticité des endosse- 
ments.’ 


* Nofe.—Une traite présente toujours le grand danger qu'un por- 
teur réclame le paiement, sans y avoir droit, parcequ'il l’a volée ou 
trouvée, Pour remédier autant que possible a cet inconvénient le 
premier alinéa rendra de bons services. Cependant ad impossibile 
nemo tenetur, celui qui paye ne pourra presque jamais démontrer la 
fausetté d'un endossement. Pour cette raison le dernier alinéa 
garantit le payeur de bonne foi.’ 


M. D. CHALMERs. 
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TITLE TO CHATTELS BY POSSESSION. 


A SHORT time ago there came before the Judicial Committee 
of the Privy Council a case' in which was incidentally 
raised, but not decided, the question whether a bailee of a chattel 
can, by virtue of his mere possession, sue a wrongdoer who destroys 
it, and recover as damages in such action the full value of the 
chattel, notwithstanding that by the terms of his bailment he is 
under no liability over to his bailor. The plaintiffs were owners 
of a ship, on board which was a cargo shipped under bills of lading 
containing the usual exceptions. The defendants were a harbour 
board. While the ship was being piloted out of the defendants’ 
harbour by their harhour-master she was stranded and sunk by his 
negligence, and together with her cargo was totally lost. The 
plaintiffs, having brought an action against the harbour board for 
the loss occasioned by the negligence of their servant, recovered a 
verdict for the value of the cargo as well as of the ship. On 
appeal the Privy Council held that the defendants were not re- 
sponsible for the negligence of the harbour-master, and therefore it 
became unnecessary to decide the question whether, if the plaintiffs 
had been entitled to recover for the loss of the ship, they would also 
have been entitled to recover for the value of the cargo. But, from 
observations which fell from different members of the Committee 
in the course of argument, it became fairly apparent that, had it 
become necessary to decide the point, it would have been decided 
against the plaintiffs. 

The reasonableness of such a decision, had it been given, would 
probably be generally admitted, but at the same time it would 
afford considerable material for reflection. For it is difficult to see 
how such a decision would square with the well-known rule, that 
in an action for interference with possession jus fertii cannot be set 
up by the defendant unless he justifies under the authority of the 
owner. In the case referred to no doubt the action was in substance 
an action on the case, and not an action of trespass, but no stress 
was laid by the Committee on that distinction, nor is it conceived 
that any such distinction could materially affect the question. ‘Case’ 
(in the sense of a special action on the case) ‘is a possessory action*,’ 
just as much as trespass or trover. Whether a man takes my 


1 Shaw, Savill, & Albion Co. v. Timaru Harbour Board, 15 App. Cas. 429. 
* Per Bayley J., « B. & Ald., p. 62. 
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chattel away or whether he destroys it, and whether he destroys it 
wilfully or only under such circumstances as to give rise to an 
action on the case, in each of such cases he equally deprives me of 
my possession of it. The point of objection taken by the Com- 
mittee was that, the goods being shipped under bills of lading, the 
plaintiffs were under no liability over to the owners, and con- 
sequently had no interest in them. Had therefore the question 
so incidentally raised come to a decision, that decision would 
have been an authority for the proposition that a bare bailee, 
unless liable over to his bailor, cannot recover the value of 
the chattel bailed from one who wrongfully deprives him of the 
possession of it, whatever the mode in which such deprivation is 
effected. 

This naturally induces one to ask oneself whether it is clear 
beyond doubt that the above-mentioned rule, that in an action for 
interference with possession jus /er/ic cannot be set up by a wrong- 
doer, is an absolutely correct statement of the law. There are 
no doubt few propositions more familiar to a lawyer's ear than 
that ‘ Possession is a good title as against a wrongdoer.’ But is that 
proposition, if stated without qualification, an accurate one? Is it 
true that, if one person is in possession of a chattel without title, 
and another person wrongfully incerferes with his enjoyment of 
that possession, either ‘by depriving him of the chattel altogether 
or by injuring it, the person whose possession is so interfered with is 
entitled, not only to bring an action for that interference, but also 
to recover in such action precisely the same measure of damages 
that he would be entitled to recover if he were the true owner, 
that is to say, the value of the chattel if he be wholly deprived of 
it, or the diminution in its value if it be injured? No doubt, so far 
as appears from the text-books, the law has been generally under- 
stood to affirm the truth of the proposition to that extent. It is 
proposed to consider in the following pages what qualifications, if 
any, ought to be engrafted upon that doctrine. 

Let us first of all look at the question from a practical point of 
view, and consider how the generally accepted doctrine stands with 
regard to the balance of convenience. 

Now if a bare possessor of a chattel—(hby which term it is 
intended in this paper to designate all those persons who, whether 
as bailees, finders, wrongdoers, or otherwise, are in possession of a 
chattel in which they have no interest)—who is deprived of his 
possession by a wrongdoer, or whose enjoyment of his possession 
is diminished by an injury inflicted on the chattel, is entitled to 
sue for such deprivation or injury and recover, the value of the 
chattel in the one case, or the amount by which its value is 
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diminished in the other, then, in the event of the true owner, sub- 
sequently to the recovery of such damages by the bare possessor, 
suing the wrongdoer for conversion or trespass, as the case may be, 
one of two consequences must follow :—either the owner must be 
barred by reason of the prior recovery by the bare possessor, or 
the wrongdoer must be liable to pay a second time. But the first 
of these alternatives is in any case, and the latter is in many cases, 
open to serious objection. 

I. Let us first deal with the question whether the owner can be 
barred by such prior recovery, and first of all in connection with 
those classes of bare possessors who have acquired their possession 
otherwise than under a bailment, such as finders of lost chattels, 
persons who have acquired their possession by trespass, or those 
who have taken by assignment from persons other than the true 
owner. It could not be seriously contended that a recovery by a 
person coming within any of such classes could bar the owner of 
his action. Take by way of illustration the familiar case of Armory 
v. Delamirie'. There the plaintiff found a jewel; the defendant 
deprived him of the possession of it; and the plaintiff had judg- 
ment for the full value. Now suppose that the plaintiff, having 
been paid his damages, had disappeared with the money, and sub- 
sequently the true owner, discovering that the jewel was in the 
possession of the defendant, had claimed it. What possible answer 
would the defendant have had to such a claim? No doubt he had 
already satisfied the judgment in the action of trover brought by 
Armory, and, as is commonly said, satisfaction of judgment in 
trover passes the property*. But that doctrine, though intelligible 
enough where, as in ninety-nine cases out of a hundred, the party 
recovering the judgment was the true owner, has but a limited 
application to a case where the party recovering the judgment was 
only a bare possessor. The maxim is, ‘Solutio pretii emptionis 
loco habetur*, that is to say, the party paying the damages is to 
stand in the position of a purchaser. But of a purchaser from 
whom? Clearly from the person to whom he has paid the 
‘pretium.’ But suppose that Delamirie had actually bought the 
jewel from Armory, otherwise than in market overt ; he would have 
only acquired such a title as his vendor had to give him, and that 
title, though a good one as against all the rest of the world, would 
admittedly not have been a good one as against the true owner. 
‘ By the law of our country the purchaser of a chattel takes the 
chattel as a general rule subject to what may turn out to be 
certain infirmities in the title. If he purchases the chattel in 


' Str. 505. 2 Brinsmead vy. Harrison, L. N. 6 C. P. 584. 
* Jenkins’ Eight Centuries of Reports, 4th Cent., case 88. 
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market overt, he obtains a title which is good as against all the 
world, but if he does not purchase the chattel in market overt, and 
if it turns out that the chattel has been found by the person who 
professed to sell it, the purchaser will not obtain a title good 
against the real owner'.’ But if a purchaser from a finder cannot 
by the purchase acquire a good title against the owner, then 
neither can he acquire such a title by paying to the finder the 
value as damages in an action of trover, for both cases must stand 
on the same footing. 

If recovery of damages in trover by the finder will not bar the 
owner of his action, then neither will the owner be barred by a 
prior recovery by the finder in trespass or case for an injury to the 
chattel itself, whether that injury amounted to a total destruction 
of the chattel, or only to a diminution in its value. 

Again, what applies to a prior recovery by an innocent finder 
must equally apply to a prior recovery by a person who acquired 
his possession by wrongdoing. 

Let us next consider whether it can make any difference in this 
respect that the bare possessor, by whom the prior recovery of 
damages was had, was a bailee of the true owner. It it does, then 
that difference must depend upon the supposition, that the owner, 
by the act of bailment, gave the bailee the right to sue, and divested 
himself of such right in the event of a prior recovery by the bailee, 
contenting himself with looking for his sole remedy in such case to 
the bailee. But surely, if that is the law, no bailee when bailing a 
thing to another is aware of what he is doing. No doubt the bailee 
would be accountable over to the bailor for the proceeds of his judg- 
ment, but it may well be that that accountability would be worth 
nothing; for the bailee, after recovering the damages and before 
paying them over to the bailor, might be adjudicated a bankrupt, 
in which case the damages recovered would pass to his trustee in 
bankruptcy, and become part of the general fund divisible amongst 
his creditors. In such a case, the only compensation which the 
bailor would have for the loss of his right of action against the 
wrongdoer would be a right of proof against the bailee’s estate for 
a dividend. Again, the bailee might be dishonest, and, having 
received the damages, he might abscond with the money and spend 
it. No doubt it might be said that the bailee, if dishonestly in- 
clined, might equally abscond with the chattel itself and sell it, 
but then in that case the bailor would, in general*, not be without 

* Per Lord Cairns, Cundy v. Lindsay, 3 App. Cas., p. 463. 
? From this general right of the owner to follow his goods must, of course, be ex- 
cepted the case of a sale in market overt. But that is an event of very rare occur- 


rence, and moreover, even when it does occur, its effect is much cut down by the 
operation of s. 100 of the Larceny Act. A further exception, to which my attention 
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remedy; for, under ordinary circumstances, he might follow the 
chattel into the hands of the purchaser, whereas, in the case of 
the bailee abseonding with the damages, he could not follow the 
money into the hands of the persons with whom it was spent. In 
the two cases put—of a bailee becoming bankrupt and absconding 
—it would be but sorry consolation to the bailor to tell him that 
he had a remedy against the bailee for what it was worth, so sorry 
as to render it out of the question to suppose that any bailor at the 
time of the bailment really intends to content himself with that 
remedy. Again, if recovery by the bailee of full damages from the 
wrongdoer will bar the bailor, then a compromise of the action 
by the bailee must equally operate to bar the bailor, for no sub- 
stantial distinction in principle can be drawn between a recovery 
of full damages where the claim against the wrongdoer is clear, 
and a Jond fide compromise where the.claim against him is doubt- 
ful. Put it would be the height of absurdity to suggest that every 
bailee has implied authority to compromise such actions on his 
bailor’s behalf. It is submitted that the only reasonable conclu- 
sion to be drawn is that the right of the owner of a chattel to sue a 
wrongdoer who has converted or injured it is unconditional, in the 
sense that it does not depend on any such considerations as that 
the wrongdoer has already paid damages to some person who 
happened to be in possession at the time of the conversion or in- 
jury complained of, and that it is equally so unconditional whether 
the party in possession who recovered the damages was a finder 
or wrongdoer, or acquired his possession under a bailment from 
the owner himself. 

There are, no doubt, certain dicta in the books to the effect that 
where the possessor was in possession under a bailment,a recovery 
of the value by him was a bar to uny action by his bailor. In the 
Year Book 48 Edw. III. 20, pl. 8, in answer to a proposition from the 
Bench that ‘He who has the property may have a writ of trespass, 
and he who has the custody may have another writ of trespass,’ 
counsel said, ‘Sir, that is true; »ut he who shall recover first 
shall oust the other from his actio..’ Whether the Court assented 
to that statement does not appexr, and it was wholly irrelevant to 
the question before them, whica was whether, in an action of tres- 
pass by an agistor of cattle against a party who wrongfully took 
them away, the form of ihe writ should be general or whether it 
was necessary to s<t out the special matter of the bailment. And in 
has m.> 4!,ected, exists in the case of a sale abroad in countries in which the rule 
of market overt is extended to all sales made by a trader in the course of his busi- 
ness. See the Hungarian Commercial Code, art. 299. But the chance of the chattel 


finding its way to one of such countries is a remote one. The German Commercial 
Code, art, 306, expressly does not apply to stolen or lost goods, 
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20 Hen. VII. 5 B. pl. 15, we find an obiter dictum of the Court that, 
‘where one bails goods and a stranger takes them, if the bailor 
recovers damages first. then the action of the bailee is determined ; 
and if the bailee recovers first, then the action of the bailor is deter- 
mined.’ There, again, the dictum was quite irrelevant to the issue 
before the Court, which was whether an action would lie by a 
master for the battery of a servant without alleging loss of service. 
These two dicta are indeed cited in various of the Digests! as being 
authorities for the proposition they lay down; but the mere fact 
that no better authorities can be cited for it throws considerable 
suspicion on its soundness. The only other dictum to be found on 
the point is one of Parke B. in Nicho//s v. Bastard*, where, in the 
course of argument, he said: ‘I think you will find the rule is that 
either bailor or bailee may sue, and whichever first obtains 
damages it is a full satisfaction.’ That, however, was in answer 
to an objection by the defendant that the bailor, being out of pos- 
session, could not sue in trover at all. His attention was not really 
directed to the question whether the bailee had a right of action. 
It is submitted that these dicta, being wholly unsupported by any 
express decision, cannot be regarded as of sufficient authority to 
outweigh the considerations of inconvenience above put forward. 

II. But if a bare possessor may sue for an interference with his 
possession and recover full damages,—that is to say, the value of 
the chattel where converted, or its diminution in value where in- 
jured—and if such recovery will not bar the owner from his right 
of action, then, as pointed out above, if subsequently to such re- 
covery the owner elects to sue the wrongdoer, the wrongdoer 
must pay the full damages twice over. This would be a grievous 
hardship. For the defendaat could not recover back from the bare 
possessor the money which he had paid to him ; in any attempt to 
do so he would at once be met by the rule in Marriot v. Hampton*, 
a rule so salutary in principle that the Courts would probably 
hesitate before they weakened it by making an exception to meet 
the difficulty put. He would have to put up with the loss, 

The antecedent risk of this hardship arising will, however, neces- 
sarily vary in degree according as the owner is known or unknown to 
the parties at the time of the trial of the action, for on that will, to 
great extent, depend the likelihood of the defendant being sued a 
second time. Take the case of an action by a finder. In these 
days of police advertisements, where an article has been lost by its 
owner, every day that goes by without his appearing to claim it 


* Brook, Abr. Trespass, pl. 67; 2 Rolle, Abr. Trespass, p. 569, P. 5; Com. Dig. 
Trespass, B. (4.) 
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increases the improbability of his ever so appearing. A certain 
amount of time will probably elapse between the date of the loss 
and that of the wrong done to the finder’s possession, and some 
further time must necessarily elapse before the hearing of the 
action, If the owner has not appeared to claim the thing by 
then, he will probably never do so. Where, therefore, the defen- 
dant is unable to show at the trial who the true owner is, the risk 
of his having to pay twice over is comparatively small, and in 
such case it may be not unreasonable to allow the finder to recover 
the full damages. No doubt, although the risk be small, it may 
happen that after the finder has recovered, the true owner may 
appear and claim the thing, in which case the actual hardship 
will be as great as if it had been known at the time of the trial 
who the true owner was; but in considering the advisability of 
allowing an action to the finder one must look, not to the possible 
ultimate results, but to the antecedent probability that those results 
will happen existing at the date of the trial. It may also be ad- 
mitted that cases of actions by finders are not the only cases in 
which the defendant may be unable to show who the true owner 
is, but they are typical of the class; and as for the purpose of 
determining whether the subsequent appearance of the true owner 
is antecedently improbable, the line must be drawn somewhere, it 
seems, on the whole, not unreasonable to draw it at those cases in 
which the defendant cannot, at the date of the trial, show who the 
true owner is. As against the small risk of hardship resulting to 
the wrongdoer from allowing an action to the bare possessor in 
such cases must be set the greater inconvenience, that a direct pre- 
mium would be offered to violence if everyone who ousted another 
from possession could lawfully retain the possession so acquired 
merely because the party ousted had no title. To refuse the action 
in such a case would, to use the words of Lord Kenyon, be ‘an 
invitation to all the world to scramble for the possession’, a con- 
dition of things which the interests of society require should never 
be permitted. Having regard, therefore, to the balance of conve- 
nience, it may well be right and proper that proof that the plaintiff 
was a mere finder, or an admission by the plaintiff that he had no 
title beyond such as bare possession conferred, should afford no de- 
fence to such an action. 

Where, however, at the time of the trial the defendant is able to 
show, not merely that the plaintiff has no title, but also who the 
real owner is, the hardship of allowing the bare posscssor to sue 
and recover full damages (except in those cases, to be mentioned 


' Webb v. For, 7 T. R. p. 397- 
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presently, in which the bare possessor is liable over to the true 
owner) at once becomes manifest. For if the defendant knows of 
the owner's title, the owner himself probably equally knows of the 
existence of his cause of action against the defendant; or, if he does 
not know of it at the time, he will probably speedily become aware 
of it; but when once he is aware of it the chance of the wrongdoer 
being sued a second time becomes a practical certainty. It may be 
that, if the wrongdoer is still in possession of the chattel, he may 
be able, even at that stage of the proceedings, to obtain relief by 
way of interpleader. But if he has parted with the chattel either 
by sale or gift, or if it has been destroyed, this mode of relief is not 
open to him. He must stand the fire of the double action. Here it 
is submitted that, except where the possessor is liable over to the 
owner, the balance of convenience is the other way, and that the 
serious hardship to the wrongdoer arising from the allowance of the 
action to the bare possessor outweighs the inconvenience occasioned 
by the refusal of it. Suppose, for instance, that in an action by a 
bailee the defendant were able to prove at the trial that the bailor 
was actually on his way from America to this country for the pur- 
pose for suing him, it would be monstrous not to allow that to be a 
defence to the damages so far as they were based on the value of 
the chattel. Society would not run the same risk of the wrong 
going unpunished that it would in the case where the owner was 
unknown ; the punishment would not be denied, it would only be 
suspended for a time. The hardship of allowing an action to a 
bare possessor, in cases in which the defendant is able to point to 
the true owner and is yet powerless to interplead, applies, so far as 
the defendant is concerned, equally to all classes of bare possessors, 
whether bailees, finders, or wrongdoers. 

From this latter conclusion as to the balance of convenience must, 
as was suggested above, be excepted those cases in which the bare 
possessor is under a liability over to the true owner. In such cases 
the hardship of not allowing a right of action to the possessor 
counterbalances the hardship to the wrongdoer which the allow- 
ance of it involves. ‘A man ought not to be charged with an 
injury to another without being able to resort to the original cause 
of that injury, and in amends there to do himself right’ It 
becomes necessary, then, to consider what classes of bare possessors 
are liable over to the true owner, if owing to the wrongful act of a 
third party they are unable to deliver up the chattel to the owner 
on demand. They would seem to be confined to the three follow- 
ing classes :-— 

(a) Possessors who, whatever may have been the origin of their 
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possession, have been guilty of courersion of the chattel, and the 
remedy against whom is not statute-barred. The owner is entitled 
to treat the chattel as having been at the risk of the possessor from 
the date of the conversion, so as to render him responsible for its 
loss without further default on his part, whether the loss be caused 
by fire, theft, or otherwise. 

(4) Possessors who are insurers of the chattel’s safety, viz. 
common earriers, carrying on the terms of the common law 
liability ; innkeepers, except so far as their liability is limited by 
statute ; and bailees of other kinds, who, by the special terms of 
their bailment, have taken upon themselves the risk of insurers’. 

(c) Possessors who, being under a duty as towards the owner to 
exercise care, have been guilty of ueg/igence contributing to the loss 
of, or injury to the chattel. This includes bailees of all kinds?, and 
finders of chattels which have been lost*. 

It is submitted that in any case, not coming within one or other 
of these three classes, if the defendant is able to show who the true 
owner is, the plaintiff, if a bare possessor, cannot recover any 
damages so far as they are based on the value or diminution in 
value of the chattel, or if a possessor with a limited interest, such 
as a lienor, cannot recover more than the amount of the injury to 
his own interest. On the other hand, in cases coming within those 
three classes, the plaintiff, though a bare possessor, is able to 
recover the same damages as if he were the true owner, notwith- 
standing that the defendant is able to show who the true owner 
is, and it is submitted that in each of such cases, whether he be 
bailee, finder, or wrongdoer, he is entitled to recover for the same 
reason, that is to say, not by reason of his mere possession alone, 
but by reason of his possession p/ws his liability over. 

Let us now proceed to examine the authorities and see how far 
they support or contradict this view. 

1. As to bailees. The old rule of the Year Books‘, that a bailee 
could sue because he was liable over to the bailor, seems to have been 
repeated in text-books published long after 1702—the date of the de- 
cision in Coggs v. Bernard®’—and also oceasionally from the Pench, 


' The Minna, L. R. 2 A. & E. 97- 

* Per Lord Ellenborough, Rooth v. Wilson, 1 B. & Ald. 59. 

* As to the liability of a finder of goods different views have been entertained at 
different times. In Lord Coke’s day he was apparently an insurer, he was ‘ bound 
to keep them safely’—per Lord Coke, Isaack v. Clark, 2 Bulst. p. 312. Later on it 
was doubted whether he was under any liability even to exercise care. Mosgrare v. 
Arden, Owen, 141 ; per Windham J., Vandrink v. Archer, 1 Leon. p. 223. But the pre- 
vailing view of the present day is that a finder is liable for negligence, though 
not otherwise. Story on Bailments, § 87. 

* o Edw. IV. 34 B. pl. 9, per Littleton J.; 21 Hen. VII. 14 pl. 23, per Fineux C.J. 
And see Holmes on the Common Law, Leet. s, Bailment. 

2 Lord Raym. gog. 
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notwithstanding that since that decision such a reason has altogether 
ceased to be applicable to bailees generally. Thus Bacon in his 
Abridgment', the first edition of which was published in 1736, 
writes : ‘If a man delivers goods to another, the bailee shall have 
a general action of trespass against a stranger, because he is an- 
swerable over to the bailor. Blackstone*, writing in 1765, says: 
‘ The taylor, the carrier, the innkeeper, the agisting farmer, the pawn- 
broker, the distreinor, and the general bailee, may all of them vindi- 
cate, in their own right, this their possessory interest against any 
stranger or third person. For as such bailee is responsible to the 
bailor if the goods are lost or damaged by his wilful default, or gross 
negligence, or if he do not deliver up the chattels on lawful demand, 
it is therefore reasonable that he should have a right to recover . . 
that he may always be ready to answer the call of the bailor.’ 
In Story on Pailments* it is said: ‘The true doctrine would seem 
to be that every bailee ought to have a general right of action 
against mere wrongdoers to the property, while in his possession 

because he is answerable over to the bailor. In Kent's 
Commentaries‘, it is said: ‘As every bailee . . . is responsible 
to the bailor in a greater or less degree for the custody (of the sub- 
ject of the bailment), he, as well as the bailor, may have an action 
against a third person for an injury to the thing.’ See, too, Mayne 
on Damages® to the same effect. So in Rooth v. Wi/son®, where a 
gratuitous bailee of a horse was held entitled to sue, Bayley J. 
seems to have assumed that every bailee was an insurer: ‘ The 
plaintiff, by receiving the horse, becomes accountable.’ So again, 
Erle C.J., in Swire v. Leach’, apparently sought to justify the right 
of a pawnbroker, out of whose possession goods deposited by way of 
pledge had been taken by a wrongdoer, to recover the full value 
of the goods, by saying that ‘he would be liable over to that extent 
to the true owner.’ But although in these passages the law was 
stated too widely, and the doctrine of liability over was applied to 
eases to which it was no longer applicable, such passages may 
fairly be treated as recognising the principle that liability over to 
the bailor lies at the root of the right of action of the bailee. 

It may be that it was the unsatisfactoriness of the above reason 
as applied to bailees generally that led some judges, in cases to 
which that reason was inapplicable, to content themselves with 
simply deciding that the bailee could sue without assigning any 
reason for it, in which cases it must be assumed that they intended 
to revert back to the still earlier doctrine that mere possession 


* Bailment, D. * Com. vol. ii. p. 453. ° 
* Vol. ii. 585. ® sth ed. p. 381. € 
718 C. B. N.S. p. 486, arguende. 
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without more was sufficient to support the action. In Rooth vy. 
Wilson’, Abbott and Holroyd JJ., while holding that the plaintiff 
could recover, gave no reason for such decision, though their lan- 
guage suggests that they thought mere possession was enough. In 
Croft v. Alison® a bailee of a carriage was held, as against the 
defendant, to be properly described in the declaration as the owner 
of the carriage, and as such to be entitled to recover in an action 
on the ease for injuries caused to the carriage by the negligent 
driving of the defendant's coach. No reason was given for the 
decision. In Swire vy. Leach*, Williams and Keating JJ., who 
agreed with Erle C.J. as to the measure of the damages, gave no 
reason for their agreement. In Zwrner v. Hardeastle*, one Jukes 
purchased goods of one Cooke on the terms that they were to be 
paid for by instalments, and that a proper assignment was to be 
executed when all the instalments were paid, the vendor to have 
power in case of default in payment of the instalments to re-enter 
and expel the purchaser. Jukes made default in payment, but 
Cooke did not exercise his power of entry. Jukes became bank- 
rupt, and the defendant, a sheriff, after notice of an act of bank- 
ruptey, sold the goods under a fieri facias, in execution of a judgment 
recovered against Jukes by a third party. It was held that the 
assignees of Jukes might recover the whole value in trover. All 
that was said by the Court on the point was: ‘The defendant is a 
wrongdoer. The defendant, therefore, is liable to the plaintiffs for 
the full value of the goods; and the plaintiffs are liable to Cooke 
for his proportion.’ In Sedgwick on Damages’ it is treated as well 
established that in an action against a stranger a lienor may recover 
the full value, but no reason is given for the rule. In Waters vy. 
Monarch Life and Fire Insurance Co.°, Crompton J., speaking of a 
wharfinger with whom goods had been deposited, said, in the 
course of his judgment, ‘He would be entitled to recover the whole 
value (of the goods) in trover, since he has the whole legal interest 
in them, subject to a liability to pay over to the party who has 
the absolute property such a portion of the money received as 
belongs properly to him.’ What he meant by the term ‘legal 
interest’ is not clear. 

On the other hand, there are authorities that a bailee can only 
recover to the extent of his interest—to the extent of his lien if he 
have one, or of his liability over if such liability exists. In Rooth 
v. Wilson’, the plaintiff, being a gratuitous bailee of a horse, turned 
it after dark into his pasture, which adjoined the field of the defen- 


' B. & Ald. 59. 2 4 B. & Ald. 590. * Ubi sup. 
* 11 C. B. N.S. 683. ° 7th ed., vol. ii. p. 394. 
* 25 L. J.Q. B. at p. 106. 7 1 B. & Ald, 59. 
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dant, and which was separated from it by a fence which the defen- 
dant was bound to repair. Owing to the fence being out of repair 
the horse feli through into the defendant's field and was killed. It 
was held that the plaintiff might recover the value of the horse ; 
Lord Ellenborough resting his judgment on the ground that the 
plaintiff had been guilty of such negligence in putting the horse 
after dark into a dangerous pasture, as would make him liable to 
the owner for the full value of the horse. In Brierley v. Kendall’, 
Wightman J., arguendo said: ‘In the case of a demise of chattels 
for one month could the tenant, in bringing trover for a conversion 
of them, lay the damages at the full value of the goods? That 
would be different from the case of a carrier, who might, no doubt, 
as trustee of the goods, lay tlie damages at the full value’ In 
using the term carrier he was evidently referring to a common 
carrier, who, as an insurer, would be liable over. In Chinery v. 
Viall* there is a dictum of Bramwell B., that ‘where a man has 
temporary possession of a chattel, the ownership being in another, 
the bailee, no doubt, may maintain an action, but only for the real 
damage sustained by him in the deprivation of the possession.’ 
Lastly, the doctrine that a bailee may recover the whole value is 
inconsistent with the cases which establish that one of two or more 
tenants in common cannot recover beyond the extent of his interest. 
In Blackborough v. Graves*, Lord Holt said: ‘That if a tenant in 
common bring a personal action without his fellow joining in the 
suit, the defendant ought to take advantage of it in abatement, but 
if he plead not guilty it shall be good; but then the plaintiff shall 
recover damages only for a moiety.’ It does not appear what the 
nature of the action in that case was; the proposition is stated per- 
fectly generally, and would apply to a case of trespass or trover. 
In Dockwray v. Dickenson*, where the survivor of two part owners 
of a ship brought trover against the defendant, who had illegally 
seized the ship whilst on a voyage in charge of the servants of the 
partnership, Lord Holt said: ‘If a man bring trover for a ship, and 
upon the evidence it appears that he has but the sixteenth part of 
it, this is good, and the interest of the others may be given in 
evidence in mitigation of damages.’ This principle was adopted 
in Addison v. Overend®, where the owner of a fourth share of a ship, 
suing alone in an action of trespass for running the ship down, was, 
in the absence of a plea of abatement, held entitled to recover the 
value of his share. Subsequently, in Sedyworth vy. Overend®, the 
owner of the remaining three-fourths share of the same ship brought 


' 17 Q. B. at p. 942. 25 H. & N. at p. 295. 
3 1 Mod. 102. ‘ Skin. 340, s.c. Comb, 366. 
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his action for the same injury, and was held entitled to recover the 
value of his share. These cases are cited in Lindley on Partner- 
ship' without any signs of disapproval on the part of the learned 
author. But the possession of a ship by the master is the posses- 
sion of it by the owners. If, then, one of two part-owners so in 
possession can only recover his share, the rule which governs such 
a case must equally apply to a case where a limited owner is in sole 
possession, as in Swire vy. Leach and Turner v. Hardcastle. The two 
sets of cases seem wholly inconsistent ; one or the other must be 
rejected. 

2. As to finders. There does not appear to be any reported 
case in the books in which it was attempted to set up jus /erli/ 
in answer to an action by a finder. In drmory v. Delamirie* 
it did not appear to have been known who the real owner of the 
jewel was, and the question of the defendant's right to set up jus 
fertii consequently did not arise. There being in that case no ante- 
cedent probability of the defendant ever being sued a second time, 
there was no objection to the plaintiff being allowed to recover. 
Bacon, indeed, in his Abridgment* adds to his note of that casé 
this justification of the ruling, ‘ because, as the finder is answerable 
for the jewel to the person in whom the general property is, he has 
a special property therein.’ But it is to be observed that nothing 
is said in Strange’s report of the case about that being the ground 
of the decision, and it is apprehended that such a ground would 
have been a bad one. For, on the one hand, the old doctrine, that 
the finder was an insurer of the safety of the thing found, had pre- 
sumably ceased to be law before 1723, the date when that case was 
decided. And, on the other hand, there was nothing to show that 
the plaintiff was liable as a converter of the jewel ; the statement 
being that he took it to the defendant's shop ‘to know what it was,’ 
which was quite consistent with the absence of any intention to sell 
it or otherwise exercise dominion over it. It is submitted that the 
true ground on which that decision is to be supported is that a 
finder is entitled to recover on his possession as against a wrong- 
doer who is unable to show who the true owner is. 

3. All the reported cases which the writer has been able to find, 
in which bare possessors other than bailees and finders have been 
held entitled to recover in trover, are capable of being explained 
upon the ground that the plaintiff was, at the time of the conversion 
by the defendant, himself a wrongdoer, and as such liable over to 
the owner. It is unnecessary to give more than the leading in- 
stances. In Jeffries v. Great Western Railway Co.‘ the plaintiff pur- 
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chased trucks from one Owen, but left them in Owen's possession. 
Owen became a bankrupt, having the trucks in his order and dis- 
position. Subsequently to the commencement of the bankruptcy 
the plaintiff took possession of the trucks, and while they were in 
his possession the defendants converted them. In an action of 
trover it was held that the defendants, being wrongdoers, could not 
set up the title of Owen’s assignees as a defence, and that the plain- 
tiff was entitled to recover the value of the trucks. There the 
plaintiff was himself a wrongdoer as towards the assignees, he 
having taken possession subsequently to the accrual of their title. 
He was consequently liable to the assignees in trover. It is true 
that none of the judges rested their judgments on this ground. 
They apparently proceeded in the main upon the authority of a 
passage in Sergeant Williams’ notes to Wi/traham vy. Snow’, to the 
effect that ‘ possession with an assertion of title, or even possession 
alone, gives the possessor such a property as will enable him to 
maintain this action against a wrongdoer, for possession is primd 
Jacie evidence of property,’ which passage they regarded as justify- 
ing the conclusion that jus fer/ii could not be set up against a pos- 
sessor—a line of reasoning which it is somewhat difficult to follow, 
inasmuch as it treats primd facie evidence and conclusive evidence 
as one and the same thing. On reference to the notes to Wiliraham 
v. Snow it will be seen that the question of a defendant in trover 
being permitted to set up jws ¢er/ii was not present to the annotator’s 
mind, for in the cases which he cites no tertius was shown. Posses- 
sion, as evidence of real title, is one thing; possession, as a substan- 
tive basis of a right of action for a trespass, is another. The Court 
in Jeffries’ case seem to have hardly drawn sufficient distinction 
between these two very different ideas. It is to be observed that 
their attention does not appear to have been drawn to a dictum of 
the Exchequer Chamber in another case*, which will be presently 
referred to. 

In Bourne v. Fosbrooke*, one William Fosbrooke, the testator of 
the defendant, during his lifetime gave certain articles of jewelry 
to his housekeeper, Susan Philips, who, in turn, gave them to the 
plaintiff, her niece. At the time of such gifts to the plaintiff Philips 
was a married woman. On Philips’ death her husband claimed the 
jewelry ; but, his claim having been repudiated on the plaintiff's 
behalf, he did not press it, and never made any further claim. On 
the death of William Fosbrooke, the defendant, believing the jewelry 
to be his testator’s property, took it out of the possession of 
the plaintiff and sold it. The plaintiff thereupon brought trover, 


* 2 Wms, Saund., 47 f. 2 Stevenson v, Newnham, 13 C. B. 285. 
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and it was held that the defendant, being a wrongdoer, could not 
set up the title of the husband by way of defence. But there again 
the plaintiff was liable over to the husband as the true owner, for 
the very act of accepting the gifts from her aunt was itself a conver- 
sion by her. The Court indeed seem to have proceeded upon the 
authority of Armory v. Delamirie, but in that case, as above pointed 
out, the question of jus /erfii did not arise. 

In the American leading case of Cu//s v. Spring’ the doctrine of 
liability over was applied to an action of trespass to land. There 
the plaintiffs, grantees of land from the Commonwealth, had taken 
possession of more land of the Commonwealth than they were 
entitled to under their grant. The defendant cut down some trees 
growing on that portion of the land in the occupation of the plain- 
tiffs, which was outside the bounds fixed by the grant. It was held 
that the defendant could not set up the: title of the Commonwealth, 
and that the plaintiffs might recover the value of the trees. ‘ For, 
said the Court, ‘the Commonwealth has a right to call the plain- 
tiffs to account by a suit for the mesne profits, or in some other 
way; and as the defendants were wrongdoers to the plaintiffs, 
these latter ought to be in possession of the value of the trees, as a 
fund to meet the claim of the Commonwealth.’ Whether, indeed, 
the plaintiffs would have been liable over to the Commonwealth, 
and whether consequently the principle was correctly applied to the 
facts of that case, may be doubted; but the judgment of the Court 
may be cited as a recognition of the principle that in an action by 
a wrongdoer against a second wrongdoer, where the true owner is 
shown, the liability of the plaintiff over to the owner is the founda- 
tion of his right to damages, so far, at all events, as they have any 
relation to the value of the thing taken or destroyed. 

4. It is not, however, every wrongful possession of a chattel which 
will render the possessor liable over to the owner for its value if it 
be wrongfully taken out of his possession by a third party. If one 
finds goods which are not really lost and officiously takes possession 
of them on behalf of the owner, such taking of possession is a tres- 
pass*, but it is no conversion. If, then, subsequently a third party 
wrongfully takes the goods out of the finder’s possession, the finder, 
although liable to the owner in nominal damages for his trespass, 
cannot, in the absence of negligence on his part, contributing thereto, 
be held liable for the loss of the goods, such loss not being the 
natural consequence of the trespass. In such a case, therefore, it is 
apprehended that the finder, although himself a wrongdoer, could 
not recover the value of the goods from the third party. 
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5. A person may be in possession of a chattel without any title, 
and without the authority of the true owner, and yet his possession 
may not be wrongful at all. One who accepts the custody of goods 
from a wrongdoer in the doud fide belief that such person is the true 
owner, is not guilty of a conversion in keeping the goods on such 
person’s behalf until he has notice of his want of title’, nor is he 
guilty of a trespass, not having taken the goods out of the owner's 
possession. He is under no liability to the owner at all. A for- 
tiori, then, can he not recover the value of the goods from one who 
wrongfully deprives him of the possession of them ? 

6. To exhaust the enumeration of all possible classes of bare 
possessors there remains, it is conceived, but one more class, which 
class consists of those persons who, having taken possession under 
a title acquired from a debtor before bankruptcy, are divested of 
such title by the operation of the bankruptcy law by virtue of the 
relation back of the title of the trustee. In such case, after the 
possessor’s title has been so divested, he cannot recover the value 
of the goods, though they be taken out of his possession by a wrong- 
doer, but such wrongdoer may set up the title of the trustee against 
him. In Stevenson v. Newnham* one Saunders, being indebted. to 
the plaintiff (defendant in error), in contemplation of bankruptcy 
transferred to the plaintiff certain goods, with intent to fraudu- 
lently prefer him to his other creditors. The plaintiff took pos- 
session of the goods, and while they were in his possession the 
defendants (plaintiffs in error) were guilty of an excessive distress 
on them. Saunders was subsequently adjudicated a bankrupt 
upon his own petition. The plaintiff having brought an action 
against the defendants for the excessive distress, the assignees of 
Saunders gave notice to the plaintiff of their election to disaftirm 
the transfer by Saunders to him. At the trial the defendants 
endeavoured to set up the title of the assignees as a defence, but 
Jervis C.J. ruled that the plaintiff was entitled to recover ; and, on 
a bill of exceptions, the Exchequer Chamber upheld his ruling, on 
the ground that, the bankrupt having been adjudicated on his own 
petition, the fraudulent preference did not operate as an act of 
bankruptcy so as to make the assignees’ title relate back to the 
time of the distress, and that the only right of the assignees arising 
from the avoidance of the transfer was to claim such goods as were 
in the plaintiff's hands at the date of the avoidance. So far the 
actual decision does not indeed touch the present question, but in 
the course of their judgment the Exchequer Chamber expressly 
said that, had there been an act of bankruptcy causing the title of 
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the assignees to relate back to the distress, * the plaintiff would not 
have been entitled to sue for the sale of, or damage to, these goods, 
though he might still perhaps have been able to sue for a part of 
his alleged cause of action,—the loss of the temporary possession 
of the excess more than ought to have been taken as a distress! ;’ 
thereby clearly intimating that in such a case jus /ertii, though not 
a good answer to an action for the /aking, afforded a good answer 
to the damages so far as they had any relation to the ra/we of the 
goods. But if that be so, how is such a case to be reconciled with 
Jeffries v. Great Western Ry.Co.? The answer is, Because the plaintitf 
would not have been liable over to the assignees ; the relation back 
of their title could not make him a wrongdoer by relation. 

This dictum of the Exchequer Chamber is in aftirmance of the 
proposition which was suggested in the earlier cases of Brewer v. 
Dew and Rogers v. Spence, and may be regarded as the complement 
of those cases. In Brewer v. Dew * the plaintiff declared in trespass 
for breaking into his house and taking his goods, whereby his estate 
became insolvent, and the defendant pleaded as to the seizing and 
taking of the goods that after action brought the plaintiff had become 
bankrupt. On demurrer the plea was held bad, on the ground that 
the jury might have given damages for the annoyance and personal 
injury to the plaintiff himself, and that the right to recover such 
personal damages would not have passed to the assignees. But Lord 
Abinger C.B. said: ‘I do not say that the plaintiffs might not have 
limited their plea so as to make it good for this purpose, by 
stating that so far as regarded the ra/ve of the goods the plaintiff 
had lost his right of action by his bankruptey, but upon issue 
joined on this plea the jury might have given larger damages in 
respect of the manner of the seizure beyond the mere value of the 
goods. And Rolfe B. expressed himself to the same effect. In 
Rogers v. Spence® precisely the same point arose. Declaration in tres- 
pass for breaking and entering the dwelling-house of the plaintiff, 
damaging the doors and locks, spoiling the grass, &c. Plea that 
after action brought the plaintiff had become bankrupt. On general 
demurrer to the plea, it was held by the House of Lords, affirming 
the Exchequer Chamber, that as there were some causes of action 
stated in the declaration which would not pass to the assignees, 
and the plea was pleaded to the whole, the plea was bad. In the 
Exchequer Chamber *, Lord Denman, delivering the judgment of 
the Court, said: ‘These rights of action (for trespass) are given in 
respect of the immediate and present violation of the possession of 


* At p. 299. 2 11 M. & W. 625. 
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the bankrupt, independently of his rights of property ; they are an 
extension of that protection which the law throws around the 
person, and substantial damages may be recovered in respect of 
such rights, though no loss or diminution in value of property may 
have occurred.” In the House of Lords’, Lord Cottenham L.C. 
said: ‘It may be that there are circumstances connected with that 
transaction (the trespass on the plaintiff's house) which would give 
a right of action that would pass to the assignees, and there may 
be causes of action that would certainly pass to them.’ These two 
cases no doubt in terms only decide that a plea of the bankruptcy 
of the plaintiff isa bad answer to a claim for damages for the 
personal affront which all interferences with possession theoretic- 
ally, and some in reality, involve; but they certainly, on the other 
hand, suggest that as regards any claim by the bankrupt for the 
value of any goods taken away or injured, the title of the assignees 
might be set up as a defence. 

In cases in which goods have been taken out of the possession of 
their owner, and the taking has been attended with violence or 
insult, the practice of suing for the damages for the loss of the 
goods and for the vindictive damages for the personal annoyance in 
one and the same action is so inveterate, that the causes of action 
for these two classes of damage have generally been treated in 
practice as though they were one and the same cause of action. 
But it appears that they are in reality distinct.—so distinct. that 
not only, in the event of the bankruptcy of the plaintiff. will they 
be split, so that the cause of action for the loss of the goods will 
pass to the trustee, while that for the personal injury will remain 
in the bankrupt, but also, when there is no bankruptcy, the 
plaintiff will be entitled to sever his two causes of action and sue 
for them separately at different times. Thus in Lacon v. Barnard*, 
a recovery in trespass for taking and driving away a flock of sheep, 
wherein the plaintiff had judgment for two-pence damages, was 
held to be no bar to an action of trover for the same sheep, the 
plaintiff replying that the recovery was only for the fasting and not 
for the va/we. So in Fiel/ v. Jellicus*, where replevin was brought 
for two geldings, and the defendant pleaded that the plaintiff had 
previously recovered forty shillings in trespass for the same taking 
of the horses, on demurrer to the plea judgment was given for the 
plaintiff, on the ground that the damages had presumably been 
given for the taking and driving away and not for the value, as 
forty shillings could not well be imagined to be the value of two 
horses. These cases, it is apprehended, are still to be regarded as 
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good law, for * there is no positive law (except so far as the County 
Court Acts have from a very early date dealt with the matter) 
against splitting demands which are essentially separable!” Though 
in practice the question could never now arise ; it being a much 
cheaper and more convenient course in such a case to move for a 
new trial on the ground of insufficiency of damages than to bring a 
fresh action. 

There remains one class of cases which it is perhaps desirable to 
refer to, which has sometimes been treated as illustrating the sup- 
posed general right of a bare possessor to sue a wrongdoer in 
trover, cases which, however, it is submitted are not cases of bare 
possession at all. It consists of those cases in which the plaintiff 
was in possession under a title intended to be conveyed to him by 
the owner, but the conveyance of which, owing to some informality, 
or to non-compliance with the provisions of some Act of Parliament, 
was ineffectual to pass the property until the defect was cured. 
In such cases, if the defect is one that can be cured by the act of 
the plaintiff himself, or one that the intended assignor cen be com- 
pelled to assist in curing, it is but reasonable that a wrongdoer 
should not be allowed to set up the plaintiff's want of title, for he 
world run no risk of being sued a second time. This is probably 
the true explanation of such a case as Su/fon v. Buck*. There, a 
ship having stranded, the plaintiff purchased her from the owners, 
and took possession of her; but he neglected to register his bill of 
sale, which, until registration, was ineffectual to pass the property 
by reason of the Statute 36 Geo. III. c.68. The ship broke up, and 
portions of the wreck were washed ashore on to the land of the 
defendant, who converted them. fhe plaintiff brought trover, and, 
on objection taken at the trial that for want of registration of the bill 
of sale the title was still in the vendors, he was non-suited. Sub- 
sequently the Court set aside the non-suit on the ground that the 
plaintiff's possession was enough to support the action. Put there 
the registration might have been made at any time, and if the 
plaintiff had registered his bill of sale and begun a fresh action, 
the defendant would have had no answer. So that the question was 
really only one of costs. 

In conclusion, it is submitted that the proposition that ‘ Posses- 
sion is a good title against a wrongdoer, is, if stated without 
qualification, an inaccurate one, and that the true limits of a bare 
possessor’s right to recover damages for an interference with his 
possession are as follows :— 

1. Where the defendant is unable to show who the true owner is, 
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the bare possessor may recover the same measure of damages as he 
would be entitled to recover if he were the true owner, whether he 
is liable over to the owner or not. 

2. Where the true owner is shown, the bare possessor cannot 
recover the value of goods taken, or the diminution in their value 
if they be injured, unless he is liable over to the owner. 

3. Whether the true owner be shown or not, the bare possessor 
may always recover damages for the taking or trespass, which 
damages will be substantial or nominal, according as the taking or 
trespass is or is not attended with matter of aggravation. 


J. F. Clerk. 














MARITAL AUTHORITY. 


Sir Peter Teazle. ~* Very well, ma’am, very well ; so a husband is to have no influ- 
enee, no authority ?’ 

Lady Teale. * Authority! No, to be sure ; if you wanted authority over me, you 
should have adopted me, not married me. I'm sure you were old enough.’ 


G ENERATIONS of husbands. secure in self-esteem, have smiled 

at the repartee as a piece of charming audacity, little 
suspecting that Lady Teazle was, Portia-like, a‘ wise young lawyer, 
until the Jackson case revealed her in that light. If anything could 
show how deeply rooted is the superstition of marital authority, it 
is the hubbub which has arisen over ‘this case. The simple pro- 
position that a husband may not imprison his wife has been 
denounced, to use the words of the old king in the Princess, as 

‘A rampant heresy, such as if it spreads 
Will make all women kick against their lords.’ 

The press has poured forth ‘ cataracts of nonsense.’ We have even 
been told in a leading periodical’ that ‘one fine morning last 
month marriage in England was suddenly abolished.’ Not the least 
remarkable thing is that people seem to imagine that the eminent 
judges who constituted the Court of Appeal in the Jackson case were 
making the law to suit their own notions of the fitness of things, 
that the decision was an innovation, because it was new to them. 
So far from being an innovation, the Jackson case merely declared 
the law of England as it has been for quite a century and a half. 
During all that time this startling doctrine cannot be said to have 
produced any very disastrous results, and if the mystery of the law 
being made known should in the future embitter matrimony, we 
may thank those who have done their best to exaggerate and mis- 
represent the effect of the decision. Yet it would be equally 
erroneous not to admit that the law in the Jackson ease is the 
outcome, the latest, though not the last stage, of a change of 
sentiment which has been slowly and silently revolutionising the 
position of women. Historically it is impossible to doubt that in 
the days of the Plantagenets and the Tudors the position of wives 
was a subordinate one. Superiority of physical force must make 
itself felt in all savage and semicivilised societies, and mediaeval 
England was no exception. The old Teutonic reverence for women, 
which Tacitus notes, idealised by chivalry, and consecrated by 
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Christianity, especially in the worship of the Virgin, did much to 
mitigate this rude pre-eminence of man; but the Canon Law in 
adopting St. Paul's oriental view of woman rather than that of the 
later civil law, and in strongly inculeating the subjection of the 
wife to the husband ‘as her head',’ nearly, if not quite, neutralised 
these beneficial influences. Add to this religious disability the legal 
doctrine of unity which stripped a wife at marriage of all her pro- 
perty, and it would be too mild an expression to say that she 
started at a disadvantage. She was simply reduced to a nullity. 
‘Hardly any law, said the judges in Manly v. Scott (1 Sid. 109), 
‘gives the husband so much power as our own.’ This was as late 
as 1672. Even in Shakespeare’s time, when the pride of the maiden 
queen exacted outward respect at least for women, what says 
Petruchio of his bride ? 

‘She is my goods, my chattels; she is my house, 

My household stuff, my field, my barn, 

My horse, my ox, my ass, my anything.’ 
And the same spirit breathes in Katherine's eloquent rebuke : 

‘Fie! Fie! unknit that threatening unkind brow : 

And dart not scornful glances from those eyes, 

To wound thy lord, thy king, thy governor. 


Thy husband is thy life, thy lord, thy keeper, 

Thy head, thy sovereign. 

Such duty as the subject owes the prince 

Even such a woman oweth to her husband, 

And when she’s froward, peevish, sullen, sour, 

And not obedient to his honest will, 

What js she, but a foul contending rebel 

And graceless traitor to her loving lord??’ 
This is no mere metaphor, as Shakespeare from his legal acquire- 
ments must have known. The killing of a husband by a wife was 
treated literally as petit treason, and visited with the barbarous 
penalties of treason in a woman. 

‘The doom of treason and the flaming death *’ 

The whole theory of a wife’s criminal liability in English law 
was and indeed still is based on the assumption or rather presump- 
tion that she is acting under the control of her husband if he is 
present. The much-quoted passage in Bacon’s Abridgment (founded 
on treatises of the learned Chief Paron Gilbert) fairly sums up the 
theory of early English law. ‘The law,’ says that authority ‘, 
‘allows of but one will between them ’ (husband and wife), ‘ which 
is placed in the husband as the fittest to provide for and govern 

* Corp. Jur. Can. Dee. Gr. 1497. * Taming of the Shrew, Act V, Se. 2. 
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the family. Consequently the husband hath by law power and 
dominion over his wife, and may keep her by force within the 
bounds of duty and may beat her, but not in a violent or cruel 
manner.’ Neither of these propositions is law at the present day, 
and for the honour of English jurisprudence, one could wish that 
they had never been, but it is no use under the influence of modern 
sentiment ignoring the existence of quite different sentiments 
among our ancestors. In the brave days of old, husbands, deplor- 
able as it may seem, did avail themselves of the ‘indulgence,’ as 
Lord Dysart called it, of beating their wives as they did their 
servants. In an old miracle play on the Deluge (and considered a 
very edifying spectacle), Noah's wife proves refractory and refuses 
to enter the ark, whereupon the patriarch is obliged to take his 
stick to her, and warns all husbands to chastise their wives before 
they become too headstrong. Of poor Elizabeth Paston, a marriage- 
able young lady, we have it from her cousin’s letter (June, 1454) 
that ‘she hath since Easter the most part been beaten once in the 
week or twice, and sometimes twice on a day, and her head 
broken in two or three places'.’ Lady Jane Grey’s pathetic account 
of her parents’ treatment of her? is not much better. Even so 
respectable a citizen as Mr. Pepys was not ashamed of ‘ kicking his 
cook mayde.’ The flogging of women has only been abolished 
within the memory of persons still living. Why should we expect 
to find the common law which reflects the popular sentiment more 
refined? Bracton’s Note Book® speaks of the wife as ‘sub virga 
viri.” ‘If a man,’ says Crompton in his Justices of the Peace *, 
‘correct his wife, servant, or child reasonably this is not a breach 
of the peace,’ and the law of Scotland was the same®. Chancery 
early intervened to prevent an abuse of the privilege, and the 
common law allowed a wife to swear the peace against her husband, 
but the writ of protection as given in Fitzherbert ° expressly makes 
the reservation ‘ otherwise than lawfully and reasonably belongs 
to her husband for the cause of government and chastisement of his 
wife.’ Coke CJ." indeed thought that a husband could not give 
correction to his wife, but Nichols and Warburton JJ. held the 
contrary, saying, as Bracton had done, that she was ‘sub virga viri.’ 
By the time of Charles II, Hale C.J. declared that the ‘moderate 
chastisement’ in Fitzherbert ‘is not meant of beating, but only of 
confinement to the house in case of her extravagance, which the 
Court allowed *.’ It is not likely that this construction is the true 
one, but Hale’s gloss shows, as Coke’s earlier opinion also did, how 
' Paston Letters, 65. 2 Ascham, Schoolmaster. 
* Maitland, 3. 351. * 136. * Brodie’s Stair, 1. 4. 12 n; Fraser, H. & W. 808. 


* Nat. Brev. 238 E; see also Hist. of Crime, 0. Pike, 1. 255. 
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manners had softened, and how judicial pelicy was moulding the 
legal relation of husband and wife. It would not have been neces- 
sary to dwell so long on this obsolete marital right, were it not that 
the judgment in the Jackson case is calculated to leave a wrong 
impression. In dismissing the older law as ‘quaint and even 
absurd dicta, the Lord Chancellor was speaking from the point of 
view of the present day. An historical disquisition would be out 
of place in an interlocutory appeal judgment. 

The husband’s control over his wife’s person in early times was 
quite unmistakeable, and it lingered longer in our law (as might be 
expected) than the right to correct her. There is a curious case in 
the Year Books (1 E. IV. 1 a) where a husband brought trespass 
against a defendant for seizing and carrying off his wife; where- 
upon defendant pleaded that he was the cousin of the lady, that 
there were disputes between her and her husband, and to stop ‘les 
debats’ the plaintiff gave leave and license to the defendant to scize 
and carry off his wife to his country house’ (probably the baron 
had muttered ‘ Will no one rid me of this termagant wife ?’) by 
virtue of which he took and carried her off ‘ pur entreat le dit feme 
p etre amable et bien dispose al plaintiff son baron.’ Littleton, 
who was then at the bar, argued for the plaintiff that this was no 
defence, ‘car n'est loyal de prender son feme, car le baron ne poit 
luy doner conge de faire un chose ¢ n'est loyal, car n'est loyal de 
prender son feme encount son grée.’ But Markham C.J., whom even 
Lord Campbell admits to have been ‘an excellent lawyer’ as well 
as the pattern of an upright judge, said the plea was good for ‘ un 
home poit doner conge a un aiit pur prender et amesne sa feme a 
un lieu tang a unaiit p div causes.’ Forty years later (20 Hen. VII. 2) 
in a similar case of trespass by a husband, one Vernon, against 
defendant (who seems to have been a servant of his) for carrying 
off Vernon’s wife without his consent, the defendant pleaded that 
the wife begged him to put her on a horse and take her to London 
to Westminster Abbey to sue for a divorce. Whereupon Fineux 
C.J., after remarking that a wife is bound to obey the lawful com- 
mandment of her husband, but not every commandment, whether 
lawful or not, lays it down that the saying that no man could take 
a wife from her husband is meant tortiously, that she must sue for 
a divorce in a Court of Conscience, and if she must go to Westmin- 
ster for it, it was more respectable for her to go properly escorted. 
Hence the justification was good. Put this was perhaps too bold 
for the time, for the case is again reported, 21 Hen. VII. 13, and there 
it is added ‘ Yaxley fuit al contrary. Ideo quaere.’ Fineux’s prin- 
ciple was of course the wife’s right of access to the Courts. Long 
afterwards, in Manly v. Scoft (12 Ch. 11) it was still suggested as one 
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of a husband’s remedies for his wife’s extravagance, that ‘he may 
detain the wife in his house and hinder her from going to the 
mereer’s. And even this is not saevitia on which to ground a 
supplication for a divoree.’ This is only an obiter dictum, but it 
indieates the then judicial view. Fifty years later (1721) we find 
in Lister’s case’ a marked advance in judicial policy; a curious 
illustration too of how history repeats itself. ‘Mr. Lister was 
married to Lady Rawlinson, a widow, who had, before her marriage 
with Lister, settled her estate in her own power and out of his con- 
troul. Afterwards, there being some disagreement between them, 
he, by a proper writing duly executed, covenanted to allow her so 
much every year for her maintenance, and that she might live 
separately from him, to which she agreed. They accordingly lived 
apart for some time. The husband during this separation pretend- 
ing a desire to be reconciled to his wife, but in fact only wanting 
more money of her, she refused, whereupon he, with another person 
who assisted him, forced her into a coach as she was coming from 
church on a Sunday, and carried her into the Mint and kept her in 
custody under a strict confinement.’ What says the Court ?—a Court 
of four judges. An agreement ‘between husband and wife to live 
separate, and that she shall have a separate maintenance, shall bind 
them both until they both agree to cohabit again’ (there was some 
doubt at this date as to the validity of agreements for separation). 
‘But as to the coercive power which the husband has over his wife 
it is not a power to confine her; for by the law of England she is 
entitled to all reasonable liberty, if her behaviour is not very bad.’ 
This is the report in 8 Mod. 22. Strange’s report of the same case * 
is a little fuller as to what is ‘very bad behaviour. ‘If a wife 
will make an undue use of her liberty by squandering away her 
hushand’s effects or going into bad company, it was lawful for the 
husband to lay her under restraint; but where that did not appear 
he could not confine her as a prisoner, though even in his own 
house.” And she desiring it, the Court ordered her to be set at 
liberty. ex v. Mary Mead * (temp. Geo. IL) was a very similar case 
—an agreement to live separately, for which the wife had paid a 
large sum. The Court held the agreement to be a formal renuncia- 
tion by the husband of his marital right to seize her or force her 
back to live with him, but it also said that any attempt of the 
husband to seize her by force or violence would be a éreach of the 
peace, not, note, a mere breach of the agreement. However in both 
these cases there was the clement of an antecedent agreement for 
separation, In Gregory's case* an ill-used wife had fled to her mother 


* 8 Mod. 22. * 1 Str. 477- 
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and uncle for protection, and the Court refused to deliver her up to 
her husband on habeas corpus, and said she was at liberty to go 
where she ‘thought proper.’ Here however the wife was prepared to 
swear and did swear the peace against her husband. Neither this 
clement of ill-usage was present in Leg. v. Leggatt', nor was there 
any antecedent agreement for separation. The wife had left her 
husband and was living with her son. The husband applied for 
a habeas corpus to remove her from the son and restore her to 
himself. The Court refused it, and in doing so declared that a 
husband has no right to the custody of his wife in the sense that 
he has to the eustody of his child. Thus has the married woman’s 
‘freedom broadened slowly down from precedent to precedent.’ 
What the Jackson case has done is to emphasise the true principle 
upon which these earlier cases really rested, though not always 
elearly expressed, viz. the wife’s right. like that of any other subject, 
to her personal liberty. In doing so the Court of Appeal has neces- 
sarily exploded the untenable distinction taken in Lisfer’s case 
between confinement and imprisonment, a distinction incident 
merely to the transitional state of the law, and has also pointed out 
that a husband has no more right to recapture than to confine. 
Taking a wife at her lowest as her husband's chattel, ‘ something 
better than his dog, a little dearer than his horse,’ even thus a 
husband could not retake her by foree. Blades v. Higgs *, which 
seems to sanction such retaking, is against the older law * and also 
against modern American opinion’. Modern American opinion in 
fact, as expressed in the Albany Law Journal. takes such a very 
decided view of behaviour like Mr. Jackson’s that by the common 
law of that country it would probably end in his being tarred and 
feathered by the neighbours and ridden on a rail. It is important 
to note that the principle on which the decision in the Jackson vase 
rests is quite apart from the merits of the quarrel. Mrs. Jackson, 
like Katherine, may have been right in thinking of Mr. Jackson, 
‘Tis like you'll prove a jolly surly groom, 
That take it on you at the first so roundly.’ 

Or Mr. Jackson may have been justly aggrieved at Mrs. Jackson 
imputing mercenary motives to him in marrying her. Into these 
lovers’ quarrels the law cannot enter. What it does say is that a 
husband, right or wrong, may no more coerce his wife, or a wife 
her husband, than my neighbour may coerce me. Mr. Gladstone's 
historical phrase, ‘ hands off, is equally applicable here. Whether 
there are any circumstances at all under which a husband may coerce 


' 418 Q. B. 781. 10 C, B. N.S. 713. Britton, ed. Nich. 1. 57, 116 
* Scribner v. Beach, 4 Denio 448; Brantley on Pers. Ppty. s. 147 
S$ 2 





250 The Law Quarterly Review. (No. XXVII. 


his wife short of her wanting to throw herself out of the window, 
and if so what they are, the Court has wisely left undefined. Even 
if like Mr. Pelham, in Lord Lytton’s novel, a husband met his wife 
on the stairs in the act of eloping, it is not clear that he could 
detain her, though he might accompany her. She is not committing 
a felony or any other act with which as a good citizen he would 
be bound to interfere. And this seems the sole logical criterion. 
Cochrane's ease (8 Dowl. 633) decided by Coleridge J. in 1840 was 
against the whole current of authority and a retrograde step. It is 
this case which is responsible for the misapprehensions which have 
clouded the subject. There the wife rightly or wrongly wanted to 
leave her husband, and did leave him: there seems to have been a 
mother-in-law in the case, which may explain the matrimonial 
differences, though Lord Byron thought they never required ex- 
plaining. Mrs. Cochrane, it appears, had employed her liberty in 
the questionable amusement of going to masked balls in Paris ; still 
the Court was satisfied that there was no reason to apprehend that 
she would avail herself of her absence from her husband’s control 
to injure either his honour or his property. The same scenes were 
enacted, recapture by the husband through a stratagem, confine- 
ment to the house, and a writ of habeas corpus sued out by the 
wife's friends ; whereupon Coleridge J., after remarking that our law 
has respect to the terms of the marriage contract and the ‘ infirmity 
of the sex,’ lays down his theory of the marriage union. ‘I cannot 
doubt that a greater amount of human happiness is produced in the 
married state from the mutual concession and forbearance which a 
sense that the union is indissoluble tends to produce than could be 
enjoyed in the carelessness and want of self-government which 
would arise when the tie was held less firmly.’ It may lead to 
perpetual imprisonment of the wife. ‘Never mind,’ says the learned 
judge in effect, ‘let it, society requires it, and he goes on to cite 
with approval, as Lord Penzance has done, Lord Stowell’s observa- 
tion in Evans v. Evans', ‘That when people learn they must live 
together ... they learn to soften by mutual accommodation that 
yoke which they know they cannot shake off.’ This inculeation of 
resignation to the inevitable (where by the way Lord Stowell was 
speaking of all separation whatever) is excellent as a ‘counsel of 
perfection,’—even if some people think that the matrimonial bond- 
age in such a case only intensifies dislike—and in Lord Stowell’s 
mouth, sitting as an ecclesiastical Court, it was moreover consistent. 
In the mouth of a judge of the King’s Bench it was misplaced. 
For it was not the business, and frankly it was not the policy, of 
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the common law Courts to specifically enforce the marriage con- 
tract either directly or indirectly by habeas corpus. That was 
‘alieni juris’ the business of the ecclesiastical Courts. This 
divided jurisdiction embodying two distinct systems of law must be 
borne in mind to understand the Jackson case as the outcome of it. 
On the one side was the common law asserting the principle of the 
liberty of the subject and the sacredness of the person, on the 
other the ecclesiastical Courts, animated by the spirit of the Canon 
law, asserting with equal emphasis the sanctity of the marriage 
union. The favour which, as Sheppard’s Epitome says, ‘the law 
doth show to the liberty of men,’ has suffered no abatement in 
modern times, but many circumstances have contributed to modify 
the canonical view of marriage. The severe logic of that law did 
not shrink from specifically enforcing even promises to marry, 
‘verba de futuro, it compelled cohabitation after marriage, it 
declared all separation or separation deeds unlawful. ‘For a 
great many years,’ says Sir George Jessel in Besant v. Wood ', ‘ both 
ecclesiastical and lay judges thought it was something very horrible 
and against public policy that husband and wife should agree to 
live separate, but a change came over judicial opinion as to public 
policy, and people began to think that after all it might be better 
and more beneficial for married people to avoid in many cases the 
expense and scandal of suits of divorce by settling their differences 
quietly by the aid of friends out of Court, although the consequence 
might be that they would live separately.’ But still the ecclesias- 
tical judges went on decreeing restitution of conjugal rights. Now 
the same change of public sentiment has overtaken suits for resti- 
tution, and the change, be it observed, is not due to marriage being 
held less sacred. It is because it is so sacred and intimate a relation 
that people begin to see the folly, not to say the cruelty of com- 
pelling cohabitation against the will of either of the parties *. What 
husband indeed, of any delicacy or decency of feeling, would wish 
to compel a reluctant wife to live with him, or wife a husband, except 
out of vindictiveness or mercenariness or some other discreditable 
motive? In fact restitution suits are hardly ever now lond fide. 
‘I have never known an instance, said Sir James Hannen in 
Marshall v. Marshal/*, ‘in which it has appeared that the suit was 
instituted for any other purpose than to enforce a money demand.’ 
This is pretty high authority. The unedifying spectacle of Mrs. 
Weldon putting her husband in prison for refusing to consort with 


* 12 Ch. D. 620. 

* Conf. per Fry L.J. Francesco v. Barnum, 45 Ch. Div. 438, approved per Lindley L.J. 
Whitwood Chemical Co. v. Hartman, 39 W. R. 434. 
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her brought home forcibly to people the irony of the situation, and 
the Legislature deliberately, in the Matrimonial Causes Act, 1884, 
abolished attachment for disobedience to a decree for restitution of 
conjugal rights, and it is not likely, as Lord Esher said, that when 
the Court took away the power from the Court as oppressive, it 
intended to allow the husband to enforee what he had no common 
law right to enforee. But the Legislature did not, as many estim- 
able people imagine, abolish the deeree for restitution altogether. 
As the legal doctrine of unity still subsists to symbolise the ideal 
of marriage, the true sacramental union, 


‘When friendship, love, and peace combine, 
To stamp the marriage bond divine,’ 


so the decree for restitution declares the duty of husband and wife 
to live together. To compel them to live together and render to 
one another the mutual offices of kindness and affection in which 
the true happiness of married life consists is quite a different thing, 
and, as Lord Penzance says, beyond the reach of law. It always 
was, strictly speaking. You might imprison the recalcitrant husband 
or wife, but you could not make him, in the words of the decree, 
‘take her home and treat her with conjugal affection’ (see Orme v. 
Orme, 2 Add. 382). You could only punish for disobedience, and 
the law does so still; only instead of imprisoning, it awards to the 
aggrieved spouse a judicial separation and a settlement. Is this 
making the decree a farce, ‘mere waste paper’? Byno means. It 
is giving effect to it in the only rational way in which it can be 
given effect to. A judicial separation for disobedience to a restitu- 
tion decree is very far from being a light penalty. It leaves a wife 
against whom it has been made in a most unenviable position. She 
is married still, for the contract is not annulled, but without any of 
the amenities of married life or its honourable status, for society 
eyes her askance, and without the opportunity of marrying again. If 
the deserted husband commits adultery, she cannot get a dissolution, 
for she has conduced to it by her neglect. She has to part, if she has 
means, with a large part of them for a settlement on her husband. 
She forfeits her right to dower (Year Books, 3 Ed. IL. 56, semd/e). 
Most miserable of all, if there are children of the marriage, she will 
probably be deprived of the custody of them. There is everything 
to deter from desertion ; nothing but intolerable necessity to per- 
suade to it. Some of the hardships no doubt attach to the deserted 
spouse, but hardships there will be in any state of the law were it 
made, as Lord Herschell says, by a ‘committee of archangels.’ 

To go further than the law has hitherto gone and say that a wife 
leaving her husband without reasonable cause should entitle him to 
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a dissolution, is not only impolitic, because it leaves the parties no 
locus poenitentiae to make up differences begotten perhaps in a 
moment of pique, but demoralising, because it strikes a blow at 
marriage. It would infinitely increase desertion, and the so-called 
‘rent’ in the marriage law would only be made worse. Such 
critics are the true innovators, not the Court of Appeal, but their 
arguments neutralise one another, for in the same breath in which 
they demand a dissolution, they declaim against relaxing the sanc- 
tity of such a solemn contract. Milton, whose conduct was always 
spirited, when his first wife refused to return to him, boldly 
announced his intention of marrying again, and was proceeding to 
act on it, when his penitent wife threw herself at his feet ‘ submis- 
sive in distress,’ but then, Milton’s matrimonial views, as is obvious 
from his ‘ Doctrine and Discipline of Divorce, were unconventional, 
not to say unsound. Perhaps he relied on the Church having been 
reduced to a condition of impotency, but as bigamy is now a 
matter of the temporal jurisdiction, it would not be safe to follow 
the poet’s precedent. 

But what, it may be asked, becomes of the vow at the altar, 
to ‘love, cherish, and obey?’ Is the title of this article like the 
title of the celebrated chapter ‘On Snakes in Ireland?’ The 
answer is, that love and obedience are duties indeed flowing 
from the status created by the marriage contract, but duties of 
moral, not legal obligation, as the older form of the marriage 
service, ‘to be bonair and buxom, i.e. pleasant and obliging, indi- 
cate. They cannot be enforced like covenants in a marriage settle- 
ment, nor indeed are they contained in the form of civil marriage 
before a Registrar, where the words merely are, ‘I, 4. B., do take 
thee, C. D., to be my lawful wedded wife (or husband). And there 
is good reason. The law cannot and ought not to interfere in such 
matters any more than it can or ought, if the husband or wife is 
selfish or ill-tempered or extravagant. Once upon a time the Canon 
law did interfere in these matters, punishing adultery for instance 
and other offences against the moral law (/ted/fern v. Redfern"), just as 
once upon a time the State prescribed the cut and colour of clothes, 
and the number of courses at dinner. But sumptuary and social 
dictation of this kind has died out. ‘Tempora mutantur, nos et 
mutamur in illis.” The Canon law has done its work in forming a 
healthy public opinion. Society is now the censor, and to society 
such matters must be left. 

If these things are so, it may be said it is not good to marry. 
The truth is that matrimony, like other enterprises, has its risks, 
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and disagreement and desertion is one of them ; just as bad temper 
or invalidism or madness are. The old Scotch minister duly recited 
them to the intending spouses and added, ‘Wull ye venture?’ 
People do venture and they find out that, as Cowper says, 

*The wisest and the happiest pair 

Will still find something to forbear, 

And something every day they live 

To pity, and perhaps, forgive.’ 
But they also find out, where true love exists, that such differences 

‘Are but the ministers of love, 

And feed his sacred flame.’ 

Even where not in entire unison husband and wife generally 
establish a modus vivendi. It is rarely that differences deepen 
into hopeless incompatibility and separation. Will the knowledge 
that either may leave the other make them, as Lord Penzance fears, 
less forbearing, and so increase the friction of married life ? 

Undoubtedly there is a good deal to be said for this view. Yet 
this very circumstance may also tend to strengthen rather than 
relax the marriage tie. ‘ Men,’ says Rosalind, ‘ are April when they 
woo, December when they wed. Why? Because they enjoy 
‘fixity of tenure,’ and are no longer solicitous to please. If some 
wholesome apprehension of separation should retransform the 
husband into the lover, the wife into the wooed, we should hear 
less than we do of marriage being a failure. Be this as it may, the 
Legislature having to choose between the alternatives of forcing 
people to live together, and leaving them free, has deliberately 
abandoned in the Matrimonial Causes Act, 1884, the policy of com- 
pelling cohabitation, and passed the Rubicon. The clamour which 
has been raised about the Jackson case, if raised at all, ought to have 
been raised then. It is too late now. But in fact the idea that the 
Jackson case will make much change in the relations of husband and 
wife is a mistake. Society is much too conservative to be revolu- 
tionised by a judgment in an interlocutory appeal or a drama of 
Ibsen. It lives by custom, not theory. Those who apprehend a 
social convulsion make, as the late Lord Lytton said, the mistake of 
confounding the public with the people, the wave with the ocean. 
Such a judgment is after all a very trifling factor in the evolution 
of those social forces which are shaping our ends, rough hew them 
how we will. Its significance consists in its discovering to us how 
far that evolution has advanced. Moulded by the social forces of 
successive centuries, the law of England as to married women is 
rapidly following the course of Roman law. They began in subjec- 
tion, they end in entire emancipation. The protection of a wife's 
person is amply assured, so is the protection of her property (though 
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we still cling to the absurdity of making her capacity to contract 
depend on her possession of separate property). The advocates of 
women’s rights have really hardly a grievance left. Whether all 
this is for good or evil, whether woman is destined to realise her 
highest ideal in subjection or in freedom, is a matter on which 
opinions will differ, and which time only can solve. Jurisprudence, 
as such, has nothing to do with it. It has only to do with the law 
as it is, and the law in its most recent interpretation proclaims the 
wife's freedom with no uncertain sound. What Mrs. Lynn Linton 
calls ‘the muddle ’ in the law of married women, means only a state 
of inevitable transition faithfully reflecting past and passing phases 
of opinion and sentiment as to the true status of woman. 


EpWARD MANSON. 
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THE WASTE OF JUDICIAL POWER. 


|" appears, from a question put to the Attorney-General by Mr. 

Kimber on the 16th of April last, that at that date there were 
nearly 500 causes, besides motions, petitions, &c., awaiting a hearing 
in the Chancery Division, and over 1500 in the Queen’s Bench 
Division, which, at the present rate of progress, and with all the 
judges working hard, would take more than twelve months to try, 
irrespective of new causes. (35 Sol. Jo., p. 436.) 

For some time past the lawyers, by deputations to the Chancellor, 
by paragraphs in the legal journals, and by questions in Parliament, 
have been calling the attention of the Government to the arrears 
of business in the High Court, and insisting upon the necessity of 
appointing an additional judge. The Government, however, whilst 
admitting the fact as to the arrears, hesitates as to the adoption of 
the remedy proposed, and takes refuge in the usual formula ‘that 
the matter is receiving its most careful attention.’ This hesitation 
is natural. It is easy for irresponsible lawyers to ery out for addi- 
tional judges. But the Government has to deal with a tight-handed 
Chancellor of the Exchequer, an ever-watchful Opposition, and a 
public which, however indifferent it may be to the details connected 
with the administration of the law, understands broad facts and 
figures, and is always quite prepared to enjoy and take its share in 
a party fight on the question of legal, or any other economy. 

The Government, therefore, are undoubtedly well advised in 
acting with the greatest caution, for the facts as they stand do 
certainly not appear to warrant the inference which it is sought, 
in some quarters, to draw from them. 

For instance, the fact that there is a large quantity of work in 
arrear in one or more of the Courts by no means proves that the 
judicial staff as a whole is too weak for the work it has to perform. 

The congestion at the present time is principally in the Chancery 
Division, and partially in the Queen’s Bench Division. But the 
Court of Appeal is equal to its work, and the final Appellate Courts 
are far from being overburdened with an excessive amount of 
business. It is true that the most strenuous efforts of the laborious 
judges of the Chancery Division cannot make headway against 
the arrears which overwhelm them; but the Lords Justices of 
Appeal are disposing of their cause list without difficulty, and the 
Lords of Appeal in Ordinary, and other persons who hold or have 
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held ‘high judicial office, are, not infrequently, left in enforced 
abstinence from judicial work. 

If, therefore, it can be shown that in one part of the legal 
machine there is an excess of power, whilst in another there is an 
excess of work, it may well be that re-adjustment of the machinery, 
and not an increase of its power, is the remedy required. 

This is the proposition which this article is intended to support, 
but in order to see how the matter stands it is necessary to look 
backward. 

The Judicature Act of 1873 was the result of many years’ dis- 
cussion and deliberation, in which the most distinguished lawyers 
of the time had all taken a part. It was, as might be expected 
of a measure which satisfied the exacting criticism of Lord Sel- 
borne and Lord Cairns, almost perfect in the harmonious relation 
of its various parts and in the completeness of its machinery. 

Its leading principles, so far as this article is concerned, were 
(1) the establishment of a Supreme Court of Judicature, complete 
in itself and embracing all the Superior Courts and Jurisdictions ; 
(2) the division of this Court into a strong Court of jixa/ appeal 
(‘the Imperial Court of Appeal’ as it was termed in the Amending 
Bill of 1874), and the High Court of Justice. It was the intention 
of its authors that this final Court of Appeal should be exceedingly 
strong (the first Report of the Commissioners suggested fifteen 
judges), and it was foreseen that if this were so, it might occa- 
sionally happen that the appellate work would be disposed of, and 
the judges of the Court of Appeal would have time to spare. An 
effective piece of machinery was therefore introduced for utilizing 
any such excess of judicial power, and by s. 51 of the Act the 
judges of the Court of Appeal were enabled, with their own consent 
and at the request of the Lord Chancellor, to sit and act as addi- 
tional judges of any division. By virtue of this section the Lords 
Justices of Appeal have upon many occasions, appeal work being 
finished, assisted in disposing of arrears of work in the Chancery 
and Queen’s Bench Division of the High Court. 

But although this Act became law with the almost universal 
approval of the profession, those sections of it which provided for 
the abolition of a double appeal and the constitution of a strong 
Court of final Appeal never came into operation. In 1874 the 
Conservatives came into power, and a movement for preserving the 
appellate jurisdiction of the House of Lords and of the Judicial 
Committee of the Privy Council, was set on foot, which, under the 
leadership of Lord Redesdale, resulted in 1875-1876 in the sus- 
pension and ultimate repeal of those sections of the Act of 1873 
which dealt with that subject. 
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The result was that the unity of the scheme upon which the 
Judicature Act of 1873 was founded, and which that Act was 
intended to carry out, was broken in upon, and by the Appellate 
Jurisdiction Act of 1876 two Courts of final Appeal, namely, the 
House of Lords and the Judicial Committee of the Privy Council, 
were established, or re-established, ow/side the scheme of a ‘ Supreme 
Court,’ as constituted by the Judicature Act of 1873. 

But in dealing with these Courts (the House of Lords and Privy 
Council) the framers of the Appellate Jurisdiction Act of 1876 saw 
how desirable it was to follow the lines of the Judicature Act of 
1873, by introducing some similar machinery which should enable 
any excess of judicial power in either of those Courts to be turned 
to use in the other of them, as circumstances might require. 

Accordingly it was enacted that a Lord of Appeal in Ordinary 
should be a member of the Judicial Committee of the Privy Council, 
and, subject to the due performance of his duties in the House of 
Lords, should sit and act as a member of the Judicial Committee 
(App. Jur. Act, 1876, s. 6). 

Thus, then, the founders of the Supreme Court of Judicature, 
and the re-organizers of the final Appellate Courts, both recognised 
the importance of providing their legal machines with a kind of 
self-adjusting movement, by which excess of power could be brought 
to the relief of excess of pressure, by which the flood could be made 
to feed the drought. But the misfortune was and is that, although 
the Supreme Court has this valuable power, and the two Courts of 
final Appeal are equally well provided, there is no provision for 
any such self-adjustment between these great divisions. 

Under the provisions of the Judicature Act, 1873, the judges of 
the Court of Appeal may, and frequently do, sit as and for their 
brethrer of the High Court. In like manner under the Appellate 
Jurisdiction Act, the Lords of Appeal in Ordinary and the Lords of 
Appeal sit either in the House of Lords or in the Judicial Committee, 
as circumstances permit and require. 

But between the judicial staff of the Supreme Court, and that of 
the final Courts of Appeal, there exists a great gulf which the 
Legislature has left unbridged, with the result that no excess of 
power which may exist upon one side of that gulf can ever be 
brought to the relief of pressure on the other. 

But is there any excess of power which could by proper 
machinery be made available? That depends upon the substantial 
accuracy of the following observations :— 

It is difficult, without access to official returns, to obtain exact 
information with regard to the numbers, salaries, and work of the 
judicial staff of the House of Lords and the Judicial Committee of 
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the Privy Council; but it is believed the following statements are 
substantially correct, and are rather under the mark than over it. 

The number of persons holding or who have held ‘ high judicial’ 
office, and who sit as judges in the House of Lords, or the Judicial 
Committee of the Privy Council, seem to be about fifteen. The 
total amount paid to these ‘high judicial’ officers, either as salary, 
or as pension for judicial service, amounts to upwards of £'50,000 
per annum. 

The ordinary working staff of the Court of Appeal consists of six 
judges (assisted occasionally by the Lord Chancellor or the Presi- 
dents of Divisions). These judges receive, in all, £31,000 per 
annum. 

The following table shows, with approximate accuracy, the work 
done in 1890 by the Courts of Final Appeal and the Court of 
Appeal respectively :— 

Law Terms, 1890. 


Courts, Hilary. Easter. Trinity. Michaelmas. Total Sittings. 
SrrTincs oF 
House of Lords . . 27 29 49 9 114 
Privy Council . . 36 18 18 28 100 
Court of Appeal, No. 1 67 33 44 5° 194 
Court of Appeal, No. 2 67 34 44 50 195 
Total number of Working Days in the Year . . - 214 
Total Sittings, House of Lords ‘ ‘ . ‘ . 4 
’ Privy Council . ° . - IFoo 
” ” Court of Appeal (Nos. 1 and 2) . - 389 


But in order to be safely within the figures cited, let us suppose 
there are only twelve judges available for the work of the Final 
Appeal Courts: for instance, the Lord Chancellor, an ex-Chancellor, 
four Lords of Appeal, four Lords of Appeal in Ordinary, Sir Barnes 
Peacock, and Sir Richard Couch or Sir William Grove. Suppose 
also that these two Courts, of four judges each, sat each 150 days 
in the year. There would still remain at least fifty working days 
in each year upon which these eight judges would be unoccupied 
with judicial functions, whilst the remaining four would be entirely 
at leisure throughout the legal year. 

It is not forgotten that a proportion of the high judicial officers 
available for the work of the final Appeal Courts may, by reason 
of age or infirmity, be unable to undertake any fixed judicial duty. 
But it is submitted that there would always be a certain number 
of them ready and desirous of giving occasional assistance to their 
brethren of the Supreme Court, if the option of doing so were 
given to them. 

Assuming then that the figures given are approximately correct, 
it would seem that the judicial power in the final Courts of Appeal 
is greatly in excess of the work which those Courts have to per- 
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form. The judges of those Courts are, for the most part, in the 
prime of life, full of mental and bodily vigour, impatient of 
inactivity. Is there any reason why this exeess of judicial force 
should not be utilized for the disposal of arrears of judicial business 
whenever and wherever occasion requires ? 

If the Legislature had foreseen the present difficulty, it would have 
been easy in 1876 to have carried the provisions of the Appellate 
Jurisdiction Act, already referred to, one step further, and to have 
provided that all ‘high judicial officers’ should be a¢ liberty, when 
the special business of their Court was disposed of, to sit, at the 
request of the Chancellor, as judges of the Court of Appeal or of 
the High Court. This omission, it is obvious, could be simply and 
speedily remedied. 

But it would be very desirable to take advantage of the present 
necessity and impending legislation to bring about a far more sub- 
stantial reform in the administration of justice. 

The system of ‘double appeals’ was condemned by the majority 
of the law reformers of 1873, and the Judicature Act of that year set 
it aside, as it was then thought, for ever. We have seen, however, 
that this was not the case, and the Conservative party in 1875, 
when rescuing the appellate jurisdiction of the House of Lords 
from destruction, was compelled to re-establish the system of 
‘double’ appeals. But no voice was raised during the argument in 
favour of ‘double’ appeals. The fight was for the preservation of 
the appellate jurisdiction of the House of Lords,and when that was 
accomplished ‘double appeals’ followed as a necessary consequence. 

A ‘necessary consequence ’ at thet time, for when once it had been 
resolved to preserve the appellate jurisdiction of the House of Lords, 
it would have been necessary, if the principle of one final appeal 
was to be maintained, to have merged the Court of Appeal in the 
House of Lords. This would have involved the making of heredi- 
tary peers, as the principle of ‘ official’ peerages was not, except in 
the case of Bishops, then established. 

There seems little reason to doubt, having regard to the fre- 
quently-expressed opinion of most of the great lawyers of the day, 
as to the desirability of establishing one final Court of Appeal, that 
if the innovation of official peerages had been established in 1875, 
as it was in the succeeding year, the Lords Justices of Appeal would 
have been created Lords of Appeal in Ordinary, and thus one final 
Court of Appeal would have been formed in which all the judges 
would have been ‘ Lords of Parliament, and would now, by the 
effect of App. Jur. Act 1887, s. 2, be peers of the realm. 

It is difficult to overestimate the advantages which would follow 
from the establishment of such a final Court of Appeal, consisting, 
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let us say, of fifteen judges, all of whom would be peers. This great 
Court might sit, if special circumstances made it desirable, in one 
great division, but ordinarily it would sit in divisions, now repre- 
sented by the House of Lords, the Privy Council. and the two inter- 
mediate Courts of Appeal. Each judge would be a judge of the 
High Court, and, when appellate work was concluded, would assist 
in the work of that Court. Suppose such cases as Merry v. Peek or 
Vagliano v. The Bank of England were to come before such a Court. 
The litigants would get the final judgment of this great tribunal 
in a little more than a year after litigation commenced, at about 
the same outlay as it now takes to obtain the judgment of the 
Court of Appeal. 

In Derry v. Peek (37 C.D. 541, 14 App. Cas. 337) the Court of 
Appeal gave judgment within a year from the decision of Mr. Jus- 
tice Stirling. But it took one year and eight months before the 
ease came for final decision before the House of Lords. So in 
Vagliano v. The Bank of England, an interval of two years elapsed 
before the House of Lords revised (March, 1891) the judgment of 
the Court of Appeal (March, 188g). 

It is difficult to see in whose interest the present system is 
maintained, or who is really benefitted by the monstrous necessity 
of spending time and money in getting, at the end of three years, 
a judgment that might, under a rational system, be got in one. 

Then the reversion to the old principles of 1873 is so easy of 
accomplishment. There need be no dislocation of existing machinery, 
no disruption of old ties, no trampling upon old prejudices. The 
time is propitious. A Bill for the Amendment of the Judicature 
Acts is about to be considered by the Legislature. An opportunity 
is thus afforded of securing the advantages of a final Court of 
Appeal, without interfering with a tribunal which is the object of 
traditional respect. A few clauses would re-establish the ‘Court of 
Appeal’ on its original footing, and the distinguished judges who 
now discharge the duties of the present Court would as ‘ Lords of 
Appeal in Ordinary’ add lustre and dignity to an ‘ Imperial Court 
of Appeal.’ 

Thus the great conception of Lord Westbury and his colleagues 
in Law Reform would be realized, and the perfect symmetry of their 
original scheme restored; the administration of justice would be 
simplified, the House of Lords strengthened, and the temptation to 
press the Government for the appointment of additional judges in- 
definitely removed. 

Tuomas Snow. 
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THE LEGAL RESTRICTIONS ON GIFTS TO CHARITY |. 


; ie restrictions on the power to dedicate property to charitable 

purposes were first imposed by an Act passed in the year 1736, 
in the reign of George II*. The Act of George II was repealed and 
its provisions re-enacted without material alteration by the Mort- 
main and Charitable Uses Act, 1888°%. The substituted provisions 
are mainly contained in sects. 4 and 5 of the new enactment. 

The kinds of property to which the legislative restrictions attach 
are lands, tenements, and hereditaments, corporeal and incorporeal, 
of any tenure and any estate and interest in land and personal 
property to be laid out in the purchase of land*. Every assurance 
in favour of charity, of property falling under any of these heads, 
unless made in accordance with the requirements enumerated in the 
Act, is void®. 

Compliance with the statutory provisions, so far as they affect 
purchases, does not entail very serious hardship. It is to their 
effect upon gifts that attention must particularly be directed. A 
gift may be either by assurance ix/er vivos or by will. In the 
case of an assurance ix/er vivos, not only must the immediate 
requirements of the statute be satisfied, but the gift is liable 
to be subsequently avoided if the donor dies within twelve or 
six months afterwards, according to the nature of the property. 
A period of twelve or six months must consequently elapse before 
the property is finally secured to the charity. A will, however, 
cannot under any circumstances satisfy the prescribed conditions, 
one of which is that the assurance must be by deed attested by 
two witnesses. The result is that, so far as regards the kinds of 
property to which the Act applies, the power of disposing by will 
in favour of charity, formerly possessed in England, has been com- 
pletely abolished °. 

Around the provisions of the Act of George II a great body of 
case-law collected, the bulk of which related to the meaning of the 
expression ‘interest in land.” These decisions are equally applic- 


' This is the substance of a paper read before the Hospitals Association on Jan. 21, 
1891. A Bill for the amendment of the law has under the auspices of the Associa- 
tion been since prepared and introduced into Parliament. 

* g Geo. IL. ¢. 36, generally known as the Stat. of Mortm. 

* 51 & 52 Vict. c. 42. * Mortm. and Charit. Uses Act, 1888, ss. 4, 10, 

* Ibid., s. 4, subs. (1). The requirements are enumerated in subss, (2)-(g). 

* See per Jessel M.R. in Luckeraft v. Pridham, 6 Ch. D. at p. 214. 
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able to the Mortmain and Charitable Uses Act, 1888, in which the 
very language of the old statute has been carefully preserved. 

In order to appreciate the real extent of the disabilities to which 
charities are subject, it is necessary to glance at the way in which 
the Court has dealt with the problem of defining an ‘interest in 
land.’ And if it should be considered, as it must be. that a satis- 
factory solution is at the present day as far distant as ever it was, 
the blame must rest upon the Legislature, which in its anxiety to 
leave charities no loophole of escape, thought fit to use this am- 
biguous and elastic form of words, In the first place. such things 
as growing crops, which indeed are real estate, and rent-charges and 
tithes, which are incorporeal hereditaments, have been held to be 
within the expression. So also are future rents and proceeds of 
sale of land, and money secured, even collaterally, by mortgage 
of or charged upon land, or upon a life, or reversionary interest 
in land or in a mixed fund. Unpaid purchase-money, pre- 
miums on leases, and even in some cases judgment-debts, are, 
on the ground that they constitute charges on land, also in- 
cluded. These decisions, although severe, are at least intelligible. 
There remains, however, a series of cases. largely increased during 
recent years, to which this epithet can hardly be applied. The 
question has frequently arisen, whether bonds given by turnpike. 
bridge, harbour, or dock authorities, under their statutory powers, 
and securing loans on mortgage of the tolls received from persons 
using the road, bridge, harbour, or dock, are interests in land. 
There are two classes of tolls recognised by the law—tolls traverse 
and tolls thorough. One class is not more within the mischief of 
the statute than the other, yet a bond secured on tolls traverse is 
held to be personal property, while a bond secured on tolls thorough 
is an interest in land'. It is easy to state this distinction, but it is 
difficult, and without an application to the Court impossible, in any 
particular case, to determine whether the tolls in question fall 
within the one class cr the other. The answer depends on a critical 
examination and comparison of the various Acts of Parliament, 
different in every case, from which the powers of the body creating 
the security are derived; and the subtle point which has to be 
determined is, whether the tolls are ‘an incident or addition to the 
income and the profit arising from’ the land, or whether they are 
a ‘totally distinct and independent personal franchise *.’ 

Again, it was decided in the year 1804 ° that a mortgage of poor- 
rates and county-rates was an interest in land, and could not be be- 
queathed to charity. The ground of the decision was that, ‘ inas- 

' Re David, 43 Ch. D. 27. * A.-G. v. Jones. 1 Mae. & G., at p. 589. 

* Finch v. Squire, 10 Ves. 41. 
VOL. VII. T 











264 The Law Quarterly Leview. (No. XXVIII. 


much as the rates were chargeable in respect of the ownership of 
the land, and could be levied by distress, they were like rent ', and 
the case has since been frequently followed. A bond charging 
money on police-rates has, however, been held not to be an interest 
in land*. The reason given was, that the rates were levied by the 
guardians, and the bonds were given by the justices, so that the 
funds which became directly subject to the pledge were funds re- 
ceived by the justices from the guardians, which after the transit 
had lost the character of rates and become purely personal estate. 
It has again been recently held that a charge on the general district 
rate is not an interest in land*, but no ground was suggested upon 
which any distinction in principle can be drawn between that rate 
and poor-rate. It is perfectly clear that the original case has not 
been overruled, and cannot be except by a Court of the highest 
authority. Only two years ago it was referred to in the House of 
Lords as a subsisting decision*, and it has since been expressly 
followed °. Who then can answer the question, whether a mortgage 
of rates is or is not an interest in land? Here again (except where 
the particular rate has been the subject of express decision), the 
problem can only be solved by an application to the Court. 

A great number of municipal corporations and other local autho- 
rities are invested with statutory powers of borrowing money, and 
charging it upon their general property, and the proceeds of under- 
takings, such as gasworks and waterworks, carried on by them, 
and upon various rates and other funds, These powers are frequently 
conferred by special Acts relating only to the particular authority 
by which the loan is made, and the Acts themselves differ widely 
in scope and language. The result is that in every case the ques- 
tion whether a bond of this kind is or is not an interest in land 
depends upon exquisitely subtle distinctions®. The cases on this 
subject are very numerous, but it is sufficient for the purposes of 
this paper to give a summary of the results of some of the latest of 
them, which will admirably illustrate the extreme uncertainty of 
this branch of the law. 

Bonds of the corporations of Dewsbury, Bradfield, and Wakefield 
have been held not to be interests in land’. On the other hand, as 
regards bonds of the Salford and Oldham corporations, a contrary 
decision has been arrived at*. Leicester corporation bonds can, it 
appears, be given to charity, but not Leicester corporation 3} per 


' Per Jessel M.R. in Re Harris, 15 Ch. D., at p. 565. 

® Re Harris, 15 Ch. D. 561. * Re Hallett, 5 Times L. R., 285. 

* Payne v. Esdaile, 13 App. Cas., at p. 628. ® Re Gange, Times, 19 Mech. 1889. 

* The subtlety of the distinctions cannot be better illustrated than by the two 
recent cases of Ke Thompson, 45 Ch. D. 161, and Re Holmes, 63 L. T. N.S. 477. 

* Re Thompson, 45 Ch. D. 161. * Walmsley v. Rice, 1 Times LR. 251. 
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cent. redeemable stock '. Nor can consolidated stock of the cor- 
poration of Manchester *. Again, East India stock is not an interest 
in land *; on the other hand, Metropolitan Board of Works Con- 
solidated Stock is*. Mersey Dock Bonds*®, and Great Yarmouth 
Port and Haven Bonds *, can be given to charity, but not Swansea 
Harbour Bonds? or bonds issued under the Dover Corporation Sea 
Defences Act *. 

The hardships suffered by charities are crowned by the rule 
under which the Court, with a view of giving the fullest possible 
effect to the Act of George II, has refused to marshal assets in 
favour of charities. Where a testator has formed a mixed fund, 
partly derived from real and partly from personal estate, and has 
made it applicable, among other things, to the payment of a 
charitable legacy, the Court does not consider itself at liberty to 
shift the debts and expenses and the non-charitable legacies on to 
that part of the estate which cannot be applied to charity, thus 
leaving the pure personal estate free to answer the charitable legacy ; 
but it considers itself bound to administer the estate in the same 
way as if no legal objection existed to applying any part of it for 
charitable purposes, the result being that the charitable bequest 
fails so far as in the ordinary course of administration it falls to be 
paid out of the prohibited fund. 

That the law requires amendment as regards the kinds of pro- 
perty to which the restrictions extend is really beyond dispute. 
The object of this paper, however, is to deal with the larger ques- 
tion how far such restrictions ought to exist at all, and to that I 
now pass on. 

The passing of the Act of George II was a remarkable event. 
Its provisions are peculiar to England ; and, even in England, it 
stands in complete and striking contrast to the policy which the 
law has in all other respects pursued in dealing with charities. 
The Courts have always, except in administering this one enact- 
ment, regarded charities with peculiar favour. The old Court of 
Chancery relaxed some of its strictest rules in favour of charity ; 
and there are many subsisting rules which show the jealous care 
with which the Courts seek to foster and protect charitable trusts. 
Previously to the Act of George II the Legislature was not backward 
in the encouragement it extended to charities ; and ever since that 
Act its efforts have been consistently exerted in the same direction. 
The natural sentiments of sympathy and benevolence are in them- 


' Re Hallett, 5 Times L. R, 285. * Re Holmes, sup. * A.-G. v. Giles, 5 L.J., Ch. 44. 
* Cluff v. Cluff, 2 Ch. D. 222. * Re Hallett, sup. ® Re Christmas, 33 Ch. D. 332. 

7 Re David, 43 Ch. D. 27. * Re Gange, Times, 19 Mch. 1889. 
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selves sufficient reasons for the existence of this tendency. But 
even considerations of mere expediency point in the same direction. 
The maintenance out of the public funds of workhouses and 
asylums, State-aided education, the innumerable provisions of the 
Statute-book for the improvement of the poorer classes, are all 
evidences that the Legislature recognises a duty to provide for the 
destitute and suffering. Yet, notwithstanding that the revenues 
of the country are being daily applied to charitable objects, the 
Legislature has thought fit to impede and circumscribe the opera- 
tion in the same direction of private bounty. It suppresses the 
benevolent impulses of individuals, and at the same time provides 
out of its own resources funds for purposes of precisely similar 
character. What is the reason of this amazing inconsistency ? 
What powerful motive was it which induced the Legislature to 
stem the tide of voluntary benevolence ; to place under the ban 
the one class of gifts which in all other respects it has been the 
policy of the law to encourage ? 

To find a satisfactory answer to this question is not a simple 
task. It is easy to read the reasons set forth in the preamble to 
the Act of George II. It is easy to obtain from the recorded deci- 
sions of Lord Hardwicke—who, as Lord Chief Justice, was one of 
the chief promoters of the Act, and, as Lord Chancellor, its earliest 
expounder— statements of the reasons which, in his opinion, weighed 
with the Legislature. But to ascertain and appreciate the real 
motive-power, it is necessary to dive into the hearts of men living 
a century and a half ago. The Bill was not hurried through Parlia- 
ment, nor did it pass quietly as a non-contentious measure. It was 
eagerly debated, and it was strenuously opposed. Nevertheless, it 
was carried by large majorities, and it met with general approval. 
At this distance of time it is impossible to say with certainty 
what were the precise influences which operated in its favour. It 
may, however, be possible to form an opinion approximately 
accurate. 

From the date of Magna Charta restrictions have been imposed 
on the acquisition of land by corporations. The early mort- 
main statutes were designed to check the accumulation of land in 
the hands of the great ecclesiastical corporations. By subsequent 
enactments the principle was extended to all corporations civil as 
well as ecclesiastical. The English Mortmain Acts were, beyond 
all doubt, feudal in their origin. The preamble to one of the 
earliest of them, the Stat. de Viris Religiosis, stated that the evil 
result caused by the accumulation of land by religious corporations 
was that lords were deprived of the incidents of tenure and the 
benefit of escheats. The exigency of these reasons has long since 
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seal away ; the ibn and ‘i: centionaiane incidents of tenure 
were abolished in the year 1660, when all land was made of the 
tenure of free and common socage'; and escheats have for many 
years had little more than historical interest. There is, however, 
another reason which has always been considered to furnish a solid 
foundation for the mortmain law. It is the policy which, for sound 
and weighty reasons, has been consistently adopted, of facilitating 
and as far as possible removing impediments to the free circulation 
of all kinds of property. Land vested in large corporations, though 
not inalienable, is rarely parted with ; and in every case a question 
may arise whether it can properly be disposed of consistently with 
the corporate duties. This reason is one which, in theory at all 
events, is permanent. Whether it is of practical importance now 
is perhaps open to doubt ; but a glance at English history will show 
that there have been periods at which it has been of very consider- 
able moment, and it cannot be said that the time of the passing of 
the Act of George II was so far removed from those periods as to 
render it unreasonable that men should then have allowed it to 
weigh in their minds. 

Charitable trusts may be vested either in corporations or in 
individual trustees. To such of them as are vested in corporations 
the restrictions of the law of mortmain apply. But to those, pro- 
bably the greater number, which are vested in trustees that law 
does not apply. Nevertheless, such trusts share with corporations 
the one quality which has been thought to furnish the justification 
for the law of mortmain, the quality of perpetuity. For charitable 
trusts have always been exempt from the rule of law which fixes a 
limit to the duration of private trusts. Once established, their 
duration is perpetual, and they cannot, as a general rule, be ever 
varied except under the authority of the Legislature. Here, then, 
the influence of the dead hand is, or, at all events, was, at the 
beginning of the last century, even more potent than in the case of 
corporations. 

At the time of the passing of the Act of George II there had 
recently been witnessed an enormous increase in the number of 
charitable trusts. An Act passed in the reign of Elizabeth *, and 
now repealed *, coupled with the generous interpretation placed 
upon it by the Courts, had provided a great incentive to the estab- 
lishment of these trusts. This result had been further promoted by 
the power to dispose of land by will, which, though first acquired 
in the reign of Henry VIII, did not become complete until 1660, 
when socage tenure was made the universal tenure of land. 


112 Car. II. c. 24. 43 Eliz. c. 4. 
* Repealed by the Mortm. and Charit. Uses wa 1888, 
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It seemed, then, to the legislators of 1736 that a class of institu- 
tions, within the mischief, though not within the operation, of the 
law of mortmain had recently increased to an alarming extent. 

It was further remembered that the mortmain law had originally 
been designed to check the growth of ecclesiastical power. It was 
remembered that, notwithstanding that law, nearly one-fifth of the 
whole land of the kingdom had been at the time of the dissolution 
of the monasteries in monastic hands. Although the revolution of 
1688 had removed any real fear of a revival of papist influence, the 
power and wealth of the Church of Rome were before men’s minds, 
And it is perfectly intelligible that there should have been an un- 
expressed apprehension lest the Reformed Church should be per- 
mitted to attain sufficient possessions to disturb the balance of 
power in the State, a result which its supposed Jacobite proclivities 
seemed to render by no means impossible. Queen Anne’s Bounty, 
then recently established, was thought to furnish an example of the 
evils which might be expected to arise ; and throughout the debates 
upon the Bill it is curious to observe that while lay charities are 
hardly referred to, this ecclesiastical charity is mentioned over and 
over again, in terms almost of dread. It is true that there was no 
imputation of improper acts or designs to the Church or any 
member of it. Still the enactment was a quia timet one, the in- 
spiring motive being the fear of Church aggrandisement. 

Omitting such influences as were of a purely temporary character, 
the reasons assigned for the Act of George II, as gathered from the 
preamble and from subsequent explanations given by Lord Hard- 
wicke', may be divided into three—(1) the desire to prevent 
testators from leaving their real estate away from their families ; 
(2) the restraint of death-bed charity ; (3) the political reason of 
obviating the mischief which might arise from the fettering of large 
quantities of land by charitable trusts. The question then arises 
how far any of these reasons can be considered as having present 
importance. 

The first is wholly insufficient. The law has never restricted the 
power of a testator to disinherit every member of his family. If 
the Legislature had really had for its object the protection of the 
families of testators, there are many ways in which it might directly 
and effectually have accomplished that result. Instead of adopting 
any of these, it has chosen to proceed indirectly under cover of an 
attack on charities. And what is the extent of the protection 
afforded? It stops short at real estate, which many persons do not 
possess, and does not extend to personal estate, which most persons 


' See A.-G. v. Day, 1 Ves. Sen., at p. 223. 

















XUM 


July, 1891.) Legal Restrictions on Gifts to Charity. 269 





who make wills do possess ; and, while it restrains gifts to charities, 
which are generally beneficial, and often meritorious, it leaves 
wholly untouched the multitude of silly and capricious bequests by 
which testators may choose to gratify their vanity or indulge their 
spleen. If this was in truth the reason of the Act, the restrictions 
which it has imposed must be regarded as simply tiresome and 
vexatious, but quite inadequate to produce the desired effect. 

The second reason is equally unsatisfactory. Death-bed charity, 
when founded on good and benevolent intentions, is open to no 
objection. It can scarcely be supposed that there is at the present 
day much risk of clerical influence being generally employed to 
snatch legacies from the feeble grasp of dying persons. If such a 
case should arise it might, one would think, be left to be dealt with 
by the rules of equity, which provide a remedy where benefits are 
obtained by undue influence. Or, if the existing rules are con- 
sidered too lenient, then the simple extension to the case of wills of 
the principles adopted in the case of instruments ix/er vivos would 
sufficiently meet the necessities of the case. The cases in which 
testators, without being subjected to pressure, attempt to bribe 
Heaven at the expense of their successors can hardly be thought to 
be so numerous as to call for special remedial legislation. But if 
such legislation were necessary, the present law is inapt. It extends 
to all wills, not only those made by a testator on his death-bed, and, 
while restraining the gift of real property, it leaves a testator per- 
fectly free to dispose of his personal property, even on his death-bed, 
in any way he pleases. : 

The third reason is the prevention of what Lord Hardwicke 
called the locking-up of land. In considering this point it is im- 
possible to draw a distinction between corporations and charitable 
trusts. The abolition of all restriction on the holding of land by 
charities would lead logically to the repeal of the whole law of 
mortmain. It would reverse a principle upon which the law has 
proceeded for many centuries; and it would involve results of a 
very wide and far-reaching character. We ought, therefore, clearly 
to pause before advocating a step of this kind. On the other hand, 
it must be admitted that the particular institution which the legis- 
lators of 1736 had before their minds has not justified the sinister 
apprehensions entertained in respect of it. Queen Anne’s Bounty 
has not engrossed an unduly large proportion of the land of the 
country ; nor is it likely to do so. It may also be fairly argued 
that there is no probability that, if the mortmain restrictions were 
removed, the balance of power in this country would be disturbed. 
It may be further said that the existing exemptions from that law 
are so numerous that to a considerable extent the restrictions have 
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been removed already. Again, recent legislation has rendered the 
sale of charity land, which was formerly almost impossible, now 
comparatively easy. It must be added that the Select Committee 
appointed to consider this subject in 1844 reported that the dread 
of land becoming inalienable was not in their opinion a reason of 
sufficient urgency to justify the retention of the mortmain law. 
These considerations have great weight, and the remedy at which 
they point is the simple one of total repeal. There are, however, 
reasons why that remedy should be rejected. The law of mortmain 
itself has produced no hardship. The principle upon which it rests, 
that land should, as far as possible, be alienable, has received almost 
universal support, and it is difficult to see how it can be said to be 
unsound. The real complaint is not against the law of mortmain, 
but against the mode in which the policy of it has been applied to 
charities. This is an evil which admits of an adequate remedy 
without interfering with the principle. And it would be foolish to 
insist upon a violent reform when a much less change will redress 
the grievance complained of. 

Now, the principle that land should be prevented from becoming 
inalienable does not require that the restriction should extend 
beyond land. There is no point at which a line can properly be 
drawn, except between land and not land. The principle might be 
extended to all kinds of property, real and personal alike ; but that 
has never been contended for. The only alternative is to confine it 
to land. Some of the kinds of property which are within the pro- 
hibitions of the existing law are of such a nature that a gift of them 
to charity cannot possibly lead to the acquisition of land. In other 
cases the chance of land being acquired is exceedingly remote ; in 
other cases, again, such a result is by no means improbable. Take, 
for instance, a legacy to charity of the proceeds of sale of land, 
which is at present prohibited. If a testator devised land to 
trustees upon trust to sell and to pay the proceeds to a charity, the 
charity might, under certain circumstances, elect to take the land. 
But supposing—which is a far more frequent case—that the testator 
directed his property, partly consisting of land, to be sold and con- 
verted and the proceeds applied for a variety of purposes, including 
the payment of a charitable legacy. The charity could not in such 
a case acquire the land; yet the legacy would be invalid, so far, at 
all events, as it would in due course of administration fall to be 
paid out of the proceeds of the land. Take again the cases in 
which legacies of securities on dock, harbour, o* turnpike tolls or on 
rates have been held to fail as being interests in land. The chance 
of acquiring land under such a legacy, even if it exists, is incon- 
ceivably remote. On the other hand, a legacy of a direct mortgage 
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or charge on land may very easily lead to the acquisition of the 
land. It has never been suggested that the acquisition by a charity 
of an ‘interest in land’ is in itself objectionable. The alleged 
reason for thus extending the restriction is that otherwise land 
might be indirectly acquired. If the urgency of this reason could 
be shown not to exist, or could be removed, there would be no pre- 
tence left for extending the restriction to anything except land. 

Under the existing law, a gift to charity of any of the kinds of 
property to which the Act applies which does not satisfy the 
statutory requirements (and it will be remembered that a will 
cannot do so) is absolutely void. Here, again, the Legislature has 
gone too far. Assuming that the possession of land by a charity 
ought to be restrained, it is not necessary, and the principle does 
not require, that the gift should be wholly avoided. The principle 
is satisfied if the restriction is confined to the holding, and not ex- 
tended to the acquisition of land. If the gift is of land or of personal 
property to be laid out in land, let the law interfere at once. If the 
gift is one under which land may at some future time be acquired, 
then let the law step in when, and not before, that result occurs. 
But, in any case, do not let it interfere by wholly frustrating the 
gift. If the subject of the gift is personally directed to be applied 
in purchasing land, is it not sufficient to prevent that direction from 
being carried into effect? If the case is one of land given to, or 
acquired by, a charity under a gift, is it necessary to take away the 
land and put nothing in its place? If the charity is not allowed 
to keep the land, why should it be deprived of its equivalent in 
cash ? 

If it is admitted that the restriction need not extend beyond the 
retention of land, then it is obvious that precautionary provisions 
to prevent the indirect acquisition of land are not required, and the 
whole foundation for the extension of the prohibition to anything 
except land is destroyed. 

The remedy to which this line of argument points is one of ex- 
treme simplicity. Remove, as regards all kinds of property (in- 
cluding land) the double incapacity which at present exists—the 
incapacity of the donor to give, and the incapacity of the charity to 
take. Enact that in the case of a gift of personalty directed to be 
laid out in land, that direction shall be void. Provide, further, that 
any land acquired by a charity, under or by virtue of any assurance 
which does not satisfy the existing requirements, shall be held upon 
trust for immediate sale. 

For such a provision as the last there is precedent even within 
the region of charity law. Under 33 & 34 Vict. c. 34, charity 
moneys are authorised to be invested on mortgage of land, but it is 











272 The Law Quarterly Review. 


provided that any land acquired by virtue of such an investment 
shall be ‘held in trust to be sold and converted into money, and 
shall be sold accordingly. 

An amendment of the law in this direction would effect all the 
results desired. The restrictions on the possession of land by a 
charity would remain the same as at present. There would, there- 
fore, be no interference with the principle. On the other hand, the 
hardships now suffered by charities would be effectually removed. 
Every gift to charity, of whatever kind of property, would take 
effect ; but land acquired, except under an assurance made in 
accordance with the statutory requirements, that is, by deed 
attested by two witnesses, and duly enrolled, and so forth, could 
not be retained, but would require to be sold, the proceeds of sale 
remaining the property of the charity; and the whole body of 
judicial decisions as to what kinds of property can be given to 
charity would be swept away. The charity would thus be deprived 
of the benefit of no gift. No testator’s bounty would be frustrated. 
The worst that could ever happen would be that the gift would be 
enjoyed in a form different from that intended by the donor. The 
vexatious and unreasonable restrictions of the present law, with its 
consequential injustice, would be removed, and in its place would 
be substituted an enactment at once simple and clear and amply 
sufficient to satisfy the necessities of the case. 


L. S. Bristowe. 























REVIEWS AND NOTICES. 


| Short notices do not necessarily exclude fuller review hereafter. | 


Marsden on Collisions. Third Edition. By Recinatp G. Marspen, 
assisted by the Hon. Joun Mansrietp. London: Stevens & 
Sons, Lim. 1891. 8vo. Ix and 644 pp. 


MARSDEN on Collisions has deservedly become the text-book on its own 
subject, and is referred to and used by judges in our Colonial Vice- 
Admiralty Courts as well as at home. 

The book is not merely an useful one, but interesting also. Mr. Marsden, 
in the earlier editions, gave us a great amount of historical learning; and 
now he and his colleague, Mr. Mansfield, have, while adding yet more to 
our knowledge of past law on this subject, completed their work by the 
supply of very various information as to local rules in foreign harbours and 
rivers, and as to the decisions recently given in our Colonial Courts. 

As regards England and the decisions in our High Court of Justice, it is 
hardly an exaggeration to say that the book is complete. The writer of 
this notice believes that he is pretty thoroughly acquainted with these 
decisions ; and while carefully perusing this new edition he has found them 
all in turn fitted into their appropriate place. The questions which have 
arisen upon collisions brought about by the failure of steam steering gear, 
or from the difficulty of regulating the navigation where there is a towage 
on the high seas with a long scope of towing hawser, the fog cases now so 
numerous with the great increase of steamships, cases as to steam trawlers, 
ard as to ships navigating in the trade winds, and the intricate decisions 
with their subtle refinements as to the duty or otherwise of steamships to 
stop and reverse their engines, all find their place. It is curious how these 
cases follow on modern improvements. Mechanism, the increased use of 
steam for towage and fishing, increased speed, bringing with it the new 
danger to the slower ship of a collision from behind and the new duty to 
guard against that danger by showing a light, give rise to some of the prin- 
cipal new decisions. As to the law which requires the steamer in nine cases 
out of ten to stop and reverse her engines, Mr. Marsden has the satisfaction 
of enforcing his wise criticism in the second edition upon the imprudence 
of a law which would thus fetter the discretion of seamen by the great 
authority of Lord Justice Lindley in the recent case of the Memnon. The 
proposals of the Washington Commissioners would, if they become law, make 
a very sensible alteration in this respect. 

The book is so closely brought up to date that one or two decisions given 
even in the early months of this year find their places; one of the most 
remarkable later cases being the Kong Magnus, where a maritime lien was 
enforced against a foreign ship eleven years after the collision. The new 
rules for the Clyde and the Tyne have been incorporated ; and the collection 
of loca] rules has been augmented by those for Grangemouth and for the 
River Suir. 
The book also contains the proposals of the Washington Commissioners, 
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printed separately in the appendix, and conveniently referred to for purposes 
of comparison in notes to the existing regulations. In his preface, as in 
the preface to the second edition, Mr. Marsden sounds the note of warning 
against the increasing complexity of these regulations. It is much to be 
feared that, notwithstanding the wise line of conduct adopted by Sir Charles 
Hall and his colleagues in the deputation from this country, the Washington 
regulations will be found far too complex ; that they both will lead to con- 
fusion, bringing about collision, and will operate when the merits of the 
collision come to be tried to deprive the owners of that ship, whose seamen 
have been substantially careful, of all or part of their remedy on account of 
some technical failure. 

It remains to notice one or two errors, Two of them, misconceptions as 
to the American case of the Clara (cited at p. 158 of the third edition), and 
as to the decision upon pilotage in the Thames given in the case of the 
Hankow (commented on at pp. 261-272 of the third edition), were pointed 
out by the present writer in his review of the second edition. The other 
imperfections (not many in number) which it was then his duty to point 
out appear to have been corrected. The case of the Thetford is cited 
without reference at p. 573 as a decision upon the rules of the Tees, which 
it is not; and rightly at p. 590, with the reference to the report, as a decision 
upon the Tyne rules. The word ‘not’ has by a pretty obvious printer’s 
error crept into the fourth line from the bottom at p. 373. The cases upon 
practice have been in this edition wisely (if they were to be kept at all) 
placed in a separate chapter (ch. 12). As far as they go they are correctly 
stated. But the chapter does not supply a complete code of procedure ; 
and it may be doubted whether the strictness of the rules as to Admiralty 
pleading is not somewhat exaggerated (pp. 307, 308). 

There are no other faults to find. 

Water G, F. Purtirore. 





Modern Customs and Ancient Laws of Russia: being the Ilchester 
Lectures for 1889-go. By Maxime Kovatevsky, ex-Professor of 
Jurisprudence in the University of Moscow. London: D. Nutt. 
1891. 8vo. x and 260 pp. 


Srvupents of the development of institutions will do well to read these 
clear and able lectures, which bring Slavonic evidence to bear on some of 
the most important problems they are concerned with. How valuable this 
evidence is may be seen in the history of representative government. 
Among no Aryan people does recourse to the popular assembly come more 
conspicuously into view than among the Slavs in their ancient freedom. 
Nowhere are there better opportunities of seeing the folkmote in its early 
stages ; the majority vote is not yet recognised, and the minority are beaten 
with rods or thrown over Novgorod bridge, after which the assembly re- 
solves ‘as one man.’ The old Slavonic folkmote led on to the parliament 
proper, whose constitution and subjects of deliberation are here carefully 
followed, from the time of Ivan the Terrible (1550) to early in Peter the 
Great's reign (1698). Yet Russia is now, in the eyes of Western Europe, 
a country typical of autocratic government. Prof. Kovalevsky, seeking for 
the cause of this transformation, finds its beginning in Peter the Great's dis- 
inclination to associate, in his project of reforms adopted from abroad, an 
assembly to which they would have been thoroughly uncongenial. But the 
Russian parliaments, though discontinued ever since, have never been 
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abolished, and popular representation, cast aside by reform, may any day 
arise again by reaction. 

Prof. Kovalevsky’s opinions on the origin of Russian serfdom are worked 
out not less clearly, Rejecting the old view that it was produced in the 16th 
century by laws preventing the migration of the peasants, and so binding 
them to the soil, he argues it to have come about through economic causes, 
in close analogy with the villenage of France and England. The ‘silver- 
man,’ toiling for his creditor till he should repay the debt he never could 
repay, and the ‘ploughing borrower’ who tilled the landlord's fields in 
return for the use of his plough and cattle, are two well-marked figures 
showing the beginnings of a debt-slavery which in time brought the free 


peasant down to the irremovable serf. 
E. B. Tyxor. 


Droit Commercial Maritime. Par Artuur Dessarpins. Nine vols. 
Paris: Pédone Lauriel. 1890. 


Tne learned author of this monumental work has completed the task he 
had set himself of dealing exhaustively with the merchant shipping law of 
France, and contrasting with it the laws on the same subject of the chief 
states of the civilised world. 

As the work has been noticed from time to time, as the volumes appeared, 
in the Law QuartTERLY Review, this notice will not go into the details of 
the contents of the volumes already known to our readers. 

M. Desjardins has concluded with a volume which is practically the 
beginning of the work, viz. a histcrical introduction, in which, after tracing 
the development from remote times of the custom of the sea, the author 
deals succinctly with the course of legislation in our own times of the 
maritime states of the modern world. 

‘Tl n'y a pas,’ says M. Desjardins, ‘une autre branche du droit sur 
laquelle la coutume et ia tradition exercent un plus grand empire. Les lois 
du commerce maritime peuvent étre envisagées, plus que toutes autres, 
comme les rapports nécessaires qui dérivent de la nature des choses.’ It 
seems odd to the English ear that laws should ever be other than derived 
from the nature of things; but the rank and file of French writers on mari- 
time law are accustomed to take the enactments of the second book of the 
Code of Commerce as the starting-point, and it is satisfactory that M. Des- 
jardins places himself in his examination of the maritime laws of nations, at 
the standpoint of there being a law of the sea which is not ‘liée 4 la forme 
des gouvernements, aux préjugés des castes, aux instincts des races, aux 
habitudes particuliéres des diiiérentes nations,’ but which is the offsprirg of 
the necessities of navigation. 

M. Desjardins, in his review of the laws of different states, devotes a con- 
siderable section of his book to the maritime laws of Great Britain and her 
colonies. We have seen that M. Desjardins takes a wide view of the nature of 
maritime law. He does not, however, fall into the error of Anglo-maniacs 
of complimenting us even on the form of our maritime law. In fact, the 
following account of its shortcomings may induce some reader to take up the 
defence of our poor old Admiralty law :— 

‘Cette immense supériorité, cet accroissement continu de la marine mar- 
chande anglaise s’expliquent par diverses causes: la situation géographique 
du Royaume-Uni, les instincts de la race anglo-saxonne, toujours préte a 
s'‘élancer sur les mers, hardie dans ses conceptions, persévérante dans ses 
desseins, sachant adapter ses lois économiques 4 ses besoins véritables, 4 la 
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fois capable de peupler, de conquérir et de coloniser. Nous ne plagons pas 
au nombre de ces causes les mérites de la législation commerciale anglaise. 
Elle a suffi, sans doute, aux besoins du commerce anglais et c'est la le plus 
bel éloge qu'on puisse en faire. Mais il serait puéril de la signaler aux 
autres nations maritimes comme lidéal vers lequel elles doivent tendre. 
Faite de pieces et de morceaux, souvent incohérente, confuse, prolixe et, 
malgré cette prolixité, présentant de nombreuses lacunes, elle ne saurait 
étre envisagée comme un modéle. II peut étre utile d’éviter, dans la sphére 
des lois politiques et constitutionnelles, “ ces généralisations et ces simplifica- 
tions,” dont nous avons le goiit et le besoin pressant. Mais les plaideurs de 
tous les pays ont tout A perdre, quand il faut chercher la solution des procés 
non seulement dans les plus vieux documents l¢gislatifs, y compris les 
statuta vetera, mais encore dans cette common law dont “les origines sont 
aussi difficiles 4 découvrir que celles du Nil”; assemblage de précédents et 
d'usages disséminés dans des documents innombrables, jugements, comptes 
rendus authentiques, opinions de jurisconsultes, et dont les limites, 4 défaut 
de texte impératif, peuvent étre souvent contestées.’ 

After all, the well-known criticism of Anglo-Saxon institutions passed by 
De Tocqueville on those of the United States can be applied here as else- 
where. Perhaps the real value of an institution does lie neither in its 
intrinsic merit nor in its ingenuity, but rather in the good common sense 
which surrounds its application. The sterling qualities of the best of 
codes are thrown away where the judges are incompetent, or, as in France, 
are merchants and manufacturers feeling the very ‘préjugés des castes,’ 
‘les instincts des races,’ M. Desjardins refers to, in an infinitely higher 
degree than trained judges are ever likely to feel them. In the view of an 
Englishman all the evils of incoherence and prolixity of the law are small 
compared with that of committing to a grocer, a cotton spinner, and an 
apothecary the trial of a complicated case of general average. However, be 
that as it may, M. Desjardins’ work is not the less good because French 
judicial organisation is bad. It is not only the most exhaustive book on 
French maritime law hitherto offered to the public, but it is one which 
the wide grasp of its author renders valuable even for use beyond the juris- 
diction of the Code Navoleon. 

Lastly, but not least, the ninth volume contains indexes covering 210 
pages, and prepared apparently with the fulness expected by those who 
consult law-books in England. 

Tuomas Barciay. 





A Treatise on the Law and Practice relating to Letters Patent for 
Inventions ; with an Appendix of Statutes, International Convention, 
Rules, Forms and Precedents, Orders, §c. By Rosert Frost. 
London: Stevens & Haynes. 1890. 8vo. xxxvii and 790 pp. 


Mr. Frost's Treatise on Patent Law and Practice is handsomely bound ; 
it is written in good English and printed on good paper in clear type; its 
size is eminently convenient ; it covers the field of patent law with fair 
completeness ; and it contains a good index and excellent chapters on 
Assigaments and Licenses. We cannot honestly say anything more in its 
favour. In point of execution it is the most slovenly piece of work we have 
ever had to examine. We propose to judge Mr. Frost by his citation of 
Patent cases. The fairness of the test will not be denied by any one that 
possesses even a superficial knowledge of the subject. 

Axmann v. Lund (L.R. 18 Eq. 330), one of the leading cases in the 
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history of the action to restrain threats, appears in Mr. Frost's Treatise in 
the following forms:—Aamann v. Land (Table of Cases, xix), Arman v. 
Land (p. 382), and Arman v. Lund (p. 434); at pp. 336 and 437 he stum- 
bles into accuracy, and we have the correct citation. Bailey v. Roberton 
3 App. Cas. 1055) figures in the Table of Cases (xx), and at p. 34, as Bailey 
v. Robertson, Batley v. Kynock (1. RK. 19 Eq. 229) at p. 427 becomes Batty 
vy. Kynock.” Blakey y. Latham (6 P.O. . 29) is cited sometimes as Blakeley 
v. Latham (Table of Cases, xx), once as Blakely y. Latham (p. 77), and some- 
times correctly. ovill v. Pimm (11 Ex. 718) appears as Bovill v. Primm 
(Table of Cases, xxi. pp. 37, 48). At p. 415 Caldwell v. Vanvlissengen (g Hare. 
415) assumes the form of Caldwell v. Vawvlissenger. At p. 5 we are referred 
to Coppell v. Pendry (14 M. & W. 318). No such case is reported ad loc. 
cit., or, so far as we are aware, anywhere else. Possibly Mr. Frost was 
thinking of Chappell v. Purday (14 M. & W. 318), which appears in the 
Table and in the text as a distinct case. Driffield v. Waterloo §e. Co. (3 
P.O. R. 46) in Mr. Frost’s hands is spelt Duffield v. Waterloo (Table, p. xxiii 
and p. 385). At p. 386 we find the correct form. Flower v. Lloyd (20 
8. J. 860) is twice converted into Fowler v. Lloyd, pp. 428 and 442. Harmer 
v. Plane (1807, 14 Ves. 130) and //armar v. Playne (1809, 11 East. 101) 
are treated as one case and enter the Table as Harmer vy. Playne. At 
pp. 460 and 463 Mr. Frost gives us a variety of his own devising, 
Hamar vy. Plane. In the Table of Cases (xxvii) we find the following 
separate entries :—Hough v. Chamberlain and Hugh v. Chamberlain. Will 
it be believed that these cases are one and the same, and that the correct 
form—not given, of course, by Mr. Frost—is Heugh v. Chamberlain (25 
W. R. 742)! = Roskell v. Whitworth (L. R. 5 Ch. 459) appears in the Table 
of Cases under K as Koskell v. Whitworth; while Worth’s Patent (Table of 
Cases, xxxvii) turns out to be (see p. 371) Southworth’s Patent (1 Web. P.C. 
486). The cases, among which Mr. Frost does such ghastly execution, are, 
for the most part, familiar to every Patent lawyer; and even if they had 
been a hundred times more recondite, a slight exercise of the ordinary care 
which every author owes to the public would have prevented him from fall- 
ing into the blunders of which we have given a number of instances. One 
can scarcely believe that Mr. Frost revised the proofs, much less verified 
the references, of his own book. 

A few other points deserve comment. (1) There are no Lords Justices 
in the Scotch Court of Session. There is a Lord Justice Clerk. A refer- 
ence to any Scottish Law List or Biographical Dictionary would have saved 
Mr. Frost from the error of gravely writing about ‘the judgment of Clerk- 
Hope L.J.’ in the Househill Co. v. Neilson (p. 38). (2) At p. 343 we read that 
‘the only persons entitled to initiate proceedings for the revocation of a 
patent in Scotland are the Lord Advocate and persons having an interest 
with his concurrence. On the following page this statement is contra- 
dicted. ‘If the petitioner is qualified under (c), (d), or (e) he presents his 
petition as of right; any other person must obtain the fiat of... . the Lord 
Advocate in Scotland authorising the preseutation.’ 

A. Woop Renton. 
The Law of Patents for Useful Inventions. By Wii.1am C, Ropinson. 
Boston (U.S.): Little, Brown & Co. 18g0. Three vols. &vo. 
elviii and 586, xxi and 655, xx and 917 pp. 

Tus work is a new proof of the indomitable perseverance which we are 

beginning to regard as the special mark not so much of the German as of 
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the American Professor. In three bulky volumes is embodied the matured 
result of many years’ labour in collecting, arranging, and digesting the 
decisions, English and American, completed by a well-directed effort in 
extracting and presenting in a reasoned treatise the principles exemplified 
by this mass of material. 

The point of view is American ; and the primary intention of the book 
is to be of use to the American practitioner. Thus at an early stage is 
pointed out a salient divergence from the English system. By the 
American constitution, Congress has no power to grant a patent except to 
an ‘inventor.’ Doubtless the expression ‘inventor’ is borrowed from the 
Statute of James. But while in England, following the common law, the 
word has been construed as including the first importer of a new invention, 
that construction has never been adopted by the American Courts. Hence 
a divergence at the outset, in the motive of the grant. In England the 
consideration is regarded as benefit of the public by the introduction of the 
manufacture. In America it is the reward of inventive merit. 

The text of the work forms of itself a treatise on Patent law of moderate 
dimensions, and well arranged as to the order of subject-matter. There is 
an introductory part, giving a short sketch of the early monopolies and 
the controversies raised by the encroachments of the Crown upon the 
common law which were finally restrained by the Statute of 21 Jas. I. This 
is followed by a clear statement of th. manner in which the English prin- 
ciples have been embodied and modified by the constitution of the United 
States and the legislative Acts of Congress ; and this again by a description 
of the nature of the monopoly secured by letters-patent. 

The first book, constituting the bulk of Vol. I, treats of Patentable 
Inventions. This contains an excellent chapter on the nature and attributes 
of an invention ; and embodies an analysis of principles which in English 
books are too often treated perfunctorily, or subordinated to the discussions 
as to novelty. The subject of ‘novelty’ is adequately treated in a chapter 
of comparatively moderate dimensions, followed by a short chapter on 
‘ utility.’ 

The second book treats of ‘Inventions and Patentees. Though short, 
this part of the work is important as developing the divergence 
already referred to between English and American principles. ‘ Under the 
English law, the author observes, ‘the date of the patent, or that of the 
application, has been treated as the date of the invention, and this being a 
matter of public record was ascertainable by simple inspection. . . . In this 
country (America), on the other hand, the Courts early adopted the view 
that the exercise of the inventive faculties is as true a ground for public 
recompense as the act of making known the invention to the world. While, 
therefore, the publication of the invention is here recognised as an essential 
part of the consideration for the patent, the Courts unhesitatingly go behind 
it when necessity requires, in order to ascertain which one of several rival 
publishers is the first inventor.’ This circumstance probably explains why 
American inventors have so often, by a premature publication of their own 
inventions, given them away so far as relates to the English right. Such a 
publication, it seems, would not, except for making the proof more difficult, 
injure the American right of the patentee who is really the first inventor. 

The third book, ‘otf letters-patent, occupies the whole of the second 
volume, and contains a full account of the procedure by which letters- 
patent are obtained, amended, or repealed. There is here also a short but 
important chapter ‘on the construction of letters-patent’ discussing the 
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rule as to ‘liberal construction.’ The fourth book, ‘ of wrongs and remedies,’ 
cecupies the third vclume. 

The notes contain the collected extracts or summaries of the case law, 
which are thus brought together without encumbering the text; and this 
matter is much larger in bulk than the text itself. The whole will form a 
valuable addition to the library of an English lawyer; and will be indis- 
pensable to every one concerned with American Patents. 


R.C, 





The Law of the Press: a Digest of the Law specially affecting News- 
papers ; with a chapter on Foreign Press Codes ; and an Appendix 
containing the text of all the leading Statutes. By Josern R. 
Fisher and James ANDrEw Stranan. London: William Clowes 
& Sons, Lim. 1891. 8vo. xxvi and 2g7 pp. (128. 6/.) 


Tis book is divided into three parts. Part I consists of 78 pages, 
which contain chapters upon Registration, Postal Regulations, Advertise- 
ments, Copyright, Proprietor and Staff; Part II (pp. 79-196) deals with 
the law of libel; and Part III (pp. 197-219) treats of Foreign Press 
Laws. 

It is not clear whether the object of the authors is to supply practising 
lawyers or journalists, or both, with a useful handbook, and in its prescnt 
form the book is not entirely satisfactory from either point of view. We 
do not think any practitioner will approve of our authors’ method of citing 
only one case as authority for a proposition of law, and even when a case is 
cited, which is not so often as one could wish, there is never more than one 
reference to a report of it. Moreover, the book is very incomplete as a 
guide to practice and procedure. Take, for example, the chapter on Criminal 
Procedure in Libel, where under the head of Evidence we are only favoured 
with s. 9 of the Law of Libel Amendment Act 1888! On the other hand, 
if the book is intended for journalists only, will they care to know anything 
about the innuendo in a statement of claim (pp. 99, 135), the defences 
which must be specially pleaded (p. 145), the interrogatories which may be 
administered (pp. 146-154), or pleading to the indictment (p. 193)! 

Part I has most to recommend it. It is clear, accurate, and well put 
together. Just so much information is given as is needed by those who are 
responsible for a newspaper and no more. 

Part IT, which deals with libel, is more open to criticism. We cannot approve 
of our authors’ division of the subject into five chapters, headed respectively 
Libel as a Civil Injury, Privilege and Justification, Civil Procedure, Libel 
as a Criminal Offence, Criminal Procedure. Such a division is neither 
logical nor convenient. It is surely quite indefensible to treat the defences 
of privilege and justification under a separate and special head, and then to 
insert the other defences in the middle of the succeeding chapter on Civil 
Procedure. Again, why are slander of title and scandalum magnatum 
inserted in the chapter on Privilege and Justification? The latter offence 
has no connection with the law of the press. 

We do not think that the five pages (79-83) in which Messrs. Fisher and 
Strahan discuss the nature of a libel will contribute to clearer ideas on the 
subject. In particular we would refer to p. 80, where we are gravely 
informed that it is impossible to avoid using the word libel to describe both 
the matter complained of and also ‘the indictable offence or actionable 
wrong arising from the publishing of such matter.’ We are dissatisfied 
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with our authors’ treatment of malice. ‘The matter complained of,’ they 
tell us, ‘must be published maliciously, that is to say, without lawful justi- 
fication or excuse.’ The malice here spoken of is, however, only malice in 
law. The onus is not upon the plaintiff to prove the non-existence of lawful 
justification or excuse, but upon the defendant, if he can, to prove its ex- 
istence. This the authors themselves are compelled in a later part of the 
book to recognise ; for example, we read on p. ror that ‘lawful excuse or 
justification is matter of defence.’ It would have been better to have dis- 
carded the use of the word malice in the technical and fictitious sense of 
malice in Jaw, and only to have used it in the simple and ordinary meaning 
of actual malice, that which is popularly called malice. Such a course 
would have rendered the book much clearer, and certainly more intelligible 
to those connected with the press. 

We read with some surprise on p. 102 that the classification of absolute 
and partial privilege ‘ may at first sight be regarded as a somewhat novel 
and arbitrary classification.’ It is surely at least as old as the early editions 
of Starkie’s ‘ Slander and Libel,’ published more than half a century ago. 
‘Tt is convenient,’ we are told (p. 123),‘to place fair and bond fide com- 
ments on a matter of public interest under the head of privilege, since the 
same rules apply to them as if they were matters of privilege ;’ but, as was 
said by Blackburn J. in Campbell v. Spottiswroode as long ago as 1863, ‘it 
is inecrrect to say, as some writers do, that Lond fide comments on matters 
of publie interest come under qualified privilege. As was then pointed 
out, the defence in such a case is that the words are not defamatory, that 
fair and proper comment is no libel. It is remarkable that after making 
the above statement our authors proceed on the very same page to cite a 
passage from the judgment of Lord Esher in Merivale v. Carson, in which 
that learned judge expressly states that ‘in the case of a criticism of a pub- 
lished work . . . the occasion is not privileged.’ We cannot agree that 
it is convenient to place the defence of fair comment under the head of 
privilege, and, even if it were, no amount of convenience could justify 
what is misleading and wrong. Finally, we must protest against the use 
of the expression ‘disorderly libel.’ We do not remember having seen it 
before, and think it has nothing to recommend it. 

Part III, which deals with Foreign Press Laws, is interesting and 
instructive. The book contains the text of all statutes affecting the press, 
and a good index, 





A Treatise on the Law relating to Fraud and Misrepresentation. By the 
Hon. Freverick Moncretrr. London: Stevens & Sons, Lim. 
1891. xlviii and 614 pp. 

Mr. MoncreirrF has done a difficult thing. He has found a new subject, 
and he has discoursed upon it neither inaccurately nor unintelligibly. His 
subject he divides into two parts, the first dealing with the actions of deceit, 
the second with rescission and other remedies. Throughout he evinces a mcst 
laudable desire to deal with and discuss principles only, leaving it to other 
hands to digest the cases. Naturally he devotes a good deal of attention to 
Derry v. Peek and the resultant Directors’ Liability Act. The decision of 
the House of Lords he criticises very freely, more freely perhaps than it 
is open for an English lawyer to do for the purposes of the practical reader. 
We learn from Mr. Moncreiff that ‘the judgment in question is not happy,’ 
that ‘it is probably right in point of fact, but the exposition of the law is 
to be regretted,’ that the House of Lords laid down ‘ certain propositions of 
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law which are open to doubt ;’ indeed, he seems to question whether the 
decision is to stand. It must stand in English law so far as not qualified 
by Act of Parliament, however much we may regret it. American Courts 
only may gainsay its authority. After all, there is a good deal to be said 
fur the view that the decision of the House of Lords meant ‘fraud or 
nothing;’ given an honest belief, the reasonableness of it does not affect 
the liabilities of the parties. It remains open to juries and judges to treat 
gross unreasonableness as sufficient evidence that there was no real belief at 
all. Mr. Moncreiff does not run the many hares which have been started 
upon the Directors’ Liability Act. But he starts one of his own, which we 
do not remember to have seen elsewhere. Are trustees for debenture-holders 
within the mischief of the Act? Their names appear on the face of the 
prospectus. Are they, on the one hand, persons who have ‘authorised the 
issue of the prospectus;’ or are they, on the other hand, parties ‘to the pre- 
paration of the prospectus?’ Our own opinion is that they are neither ; 
but the question may some day arise upon the new Act. One thing we 
notice to Mr. Moncreiff’s detriment in this connexion. He quotes Cann v. 
Wilson (39 Ch. Div. 39), which was, we believe, the first case of valuers 
being held responsible to mortgagees for their valuaticn. That case was 
decided by Chitty J. before Derry v. Peek in the House of Lords, and 
Mr. Moucreiff suggests in a footnote that possibly Cann v. Wilson and 
Smith v. Chadwick (g App. Cas. 201) have been overruled by Derry v. Peek. 
He should certainly have noticed upon this point the recent case of Scholes v. 
Brook, decided by Romer J. on Janvary 21 last, although it has not yet found 
its way intothe Law Reports. There it was held, and the Court of Appeal 
have since affirmed the decision, that Cann vy. Wilson is inconsistent with 
Derry v. Peek, in which the House of Lords impliedly negatived any such 
general rule as was laid down in Cann v. Wilson. We think Mr. Moncreiff’s 
eyes should have been open to perceive Scholes v. Brook, as he dated his 
preface in April last. It only remains to add that the ‘apparatus’ of Mr. 
Moncreiff’s book is good, and that he follows the excellent and growing 
practice of giving the dates of his cases. His index is particularly clear 
and full. 


The Law of Insurance as applied to Fire, Life, Accident, Guarantee, and 
other non-maritime risks, By Joun Wiper May. Third Edition 
by Frank Parsons. Two vols. Boston, Mass.: Little, Brown & 
Company. 1891. La. 8vo. Ixxiv and 1463 pp. ($11.00.) 


Tne law of insurance owes to the United States of America some of its 
most valuable treatises, though American works on marine insurance are 
most known in this country. The volumes before us profess to deal with 
risks insured against which are not marine, and it may be convenient to 
have such a separation of subject-matter, inasmuch as the marine policy in 
many respects is unique and throws no light on general principles of insur- 
ance. Such matters as the memorandum, the collision clause, the whole 
doctrine of constructive total loss, and the relations of the insurers to 
general average, are with difficulty brought under general principles of 
insurance law. The work before us justifies itself by the peculiarities of 
the marine policy, though in the division it effects certain intermediate 
risks, such as the insurance of title-deeds in transit by post (cf. Zenderson 
v. Underwriting Association, 1891, 1 Q. B. 557) appear to fall between two 
stools. And further it is necessary continually to establish and illustrate 
the general principles applicable to non-maritime risks by cases decided on 
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marine policies. For instance, no discussion of insurable interest is com- 
plete without a full account of Lucena v. Crawford (5 B. & P. N.R. 299). 
But with these limitations the division of the subject is justified, and the 
work before us is useful. Mr. Parsons, in assuming the editorship, has 
largely increased the size of the book, marking his additions with brackets, 
and he has prefixed to the chapters careful analyses or digests of their 
subject-matter, an exercise as useful to an author or editor as to his readers, 
for the task of putting shortly what one has said at length not unfrequently 
leads to substantial reductions and improvements in the more lengthy 
version. The English authorities are referred to, though sometimes in an 
unexpected way, for it is a little startling to find Anderson v. Morice (L. R. 
t App. C. 713) only cited from the Weekly Reporter. The work will, 
however, be useful to English lawyers in its discussion of principles, and in 
its American illustrations, though the practice of citing American authori- 
ties in the English Courts has received several severe checks of late years. 


Manual of Company Law for Directors and Promoters. By W.F.Hamiton. 
London: Stevens & Sons, Lim. 8vo. Ixiii and 468 pp. (128. 67.) 


Company law has outgrown the method of annotating sections once suc- 
cessfully pursued, and Mr. Hamilton has frankly recognised the fact. In 
lieu of it he has adopted the now popular plan of stating general propositions 
and appending to them comments of his own with illustrative cases and 
references to cases. In this way he has produced a book which, without being 
exhaustive, is caleulated to be of great service to the class of persons to whom 
he specially addresses himself, i. e. directors and promoters. The topics he 
deals with are those that mainly exercise the mind of a director, such as 
calls on shares, contracts, borrowing powers, meetings, dividends, &c. The 
law on all these is fairly summarised, though something more might be 
desired on the subject of directors’ qualifications and payment for shares. The 
Directors’ Liability Act 1890 is of course set out and carefully analysed. 
In perusing it the anxious director will probably have an uneasy feeling 
that he is skating on very thin ice, and ninety pages devoted to the civil 
and criminal liability of directors, including penalties under the Acts, will 
not tend to reassure him. But directors are used by this time to being 
treated as black sheep, and the dangers which lurk in their path are, 
after all, like the concealed skewers which annoyed Mr. Stanley so in his 
march through the great forest, only dangers to the unprepared. A director 
who learns one of Mr. Hamilton’s propositions every night before he goes 
to bed will not have much to fear, The pith of them all is contained in 
Sir George Jessel’s words, ‘ Be honest and diligent.’ This is the best advice 
which can be given to a director. There is a full index, a very important 
matter in a layman’s law-book. 





The English Doctrine of Consideration in Contract. By Ricuato Brown. 
Glasgow: William Hodge & Co, 8vo. 44 pp. 

To a Scottish writer on the English doctrine of consideration two questions 
naturally suggest themselves. The first is, what is the essential difference 
between the law of England and the law of Scotland? The second is, what 
are the advantages and disadvantages of the rule of English law which 
makes any contract not under seal void if it lacks a consideration? The 
defect of Mr. Brown's ingenious pamphlet is that he somewhat mingles these 
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two questions together, and gives a good deal more attention to the last of 
them than to the first. We confess to wishing that he had either dealt 
with each question separately, or else had directed the whole of his 
attention to the enquiry, What is the practical difference, as regards 
the validity of contracts, between the law of England and the law of Scot- 
land? You cannot dispose of the matter by simply saying that a promise 
made without a consideration is void according to the law of England, and 
is valid according to the law of Scotland. What any jurist who is not 
satisfied with mere words wants to know is, what is the practical result of 
this theoretical distinction! Is it, or is it not, the case that contracts 
which would be held void in England for want of consideration might be 
held void or voidable in Scotland on other grounds, e. g. unfairness, want of 
the intention to enter into a legally binding contract, and the like? Until 
this be clearly ascertained it is impossible to compare with any fairness the 
merits of the two systems of law. There is no need to assert that Mr. 
Brown's strictures on the rule of English law are without force ; what may 
be asserted with confidence is that they are inconclusive. An address which 
might have been a valuable contribution to the study of comparative law 
has unfortunately been turned into an ineffective controversial pamphlet. 


A Treatise on Extradition and Interstate Rendition. With appendices 
containing the treaties and statutes relating to Extradition; the 
treaties relating to the desertion of seamen; and the statutes, rules 
of practice, and forms, in force in the several States and Territories 
of the United States, relating to interstate rendition. By Joun 
Bassett Moors, Third Assistant Secretary of State of the United 
States. Two vols. Boston, Mass,: Boston Book Company. 
London: Stevens & Sons, Lim, 8vo. xlviii, vili and 1556 pp. 
(#2 16s.) 

Tus work is designed to furnish a much-needed comprehensive treatise 
upon the law of extradition, with special reference to the needs of the pro- 
fession in the United States. The author has collated the decisions with 
great industry and substantial accuracy. He has also classified and stated 
the extradition provisions of treaties, and the statutes and rules of practice 
regulating extradition proceedings, in a thorough and exhaustive manner. 

The result is an excellent digest, which, however, would have been more 
satisfactory if it had not been expanded into two volumes. There is no 
good reason why the rules and forms of proceedings in each State of the 
United States should be all printed at length, especially as they are many 
of them substantially the same, nor does it seem necessary to have set forth 
the extradition statutes of the South American States so fully as to print in 
some cases even the attestation of their enactment by the presiding officers 
of the Legislatures. 

The chapter on the law of Canada and the historical portion of the work 
are specially interesting and valuable, and the author's discussions of general 
principles are learned, though sometimes laboured. 

The general character of the work is not superior to that of the treatise 
of Dr. Spear, and not equal to that of Sir Edward Clarke, although as a 
guide to the statutes and decisions it is likely to be more useful than either. 
It is to be regretted that Mr. Moore should have attempted to change the 
terminology of the law by substituting ‘rendition’ for ‘extradition,’ as 
applicable to the delivery of fugitives by one State of the United States to 
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another. There is no substantial reason for this change, and neither the 
profession nor the Courts are likely to adopt it. 


The Law relating to-Trusts and Trustees. By Henny Governor. 
Second Edition. London: Stevens & Sons, Lim. La. 8vo. 
elxvi and 936 pp. (324.) 

Tue former edition of this work consisted of a concise collection of cases 
with a copious index, in which the practising lawyer might conveniently 
search for authorities, but the absence of comment and criticism made the 
book unsuitable for students. In this edition the author proposes to satisfy 
the requirements of students, as well as of lawyers, by the fuller treatment 
of the cases referred to. Much additional matter is also contributed by the 
decisions and legislation of recent years. The rew edition contains an almost 
exhaustive collection of the cases and legislation bearing upon the law of 
trusts, and will be undoubtedly useful as a book of reference for practising 
lawyers. It is brought well down to date, and will be found generally 
trustworthy. 

As a text-book to which students may resort for the principles which 
govern the law of trusts, the work is hardly systematic enough. Some 
things in it might even lead them into difficulties. No regard is paid to 
the convenient classification of trusts originally suggested by ss. 7 & 8 of 
the Statute of Frauds, and now established by modern usage. Thus the 
term ‘implied trust’ is here (p. 3) made to include resulting and con- 
structive trusts, from which it is carefully distinguished by Lewin and 
others. 





The Law and Practice under the Settled Land Acts 1882 to 1890, with 
the Statutes and the Rules and Forms issued under the Settled Land 
Act 1882. By Avprey St. Jonn Crerxe. Second Edition. 
London: Sweet & Maxwell, Lim. 1891. 8vo. xxxi and 256 pp. 


Tue author says in the preface: ‘In the preparation of the present 
edition, the utmost care has been taken to avoid the omission of any re- 
ported case decided under the Act, or bearing, however remotely, on the 
construction of any of its sections ; and it is hoped that in this respect the 
present work will be found to be a complete index to the case law on these 
important statutes.’ 

The author has carried his good intentions into effect ; after a somewhat 
careful search we have not discovered the omission of any case that ought 
to have been cited. We therefore consider that his book will be found very 
useful to the practitioner, although the author does not consider some of 
the more recondite questions discussed by Mr. Wolstenholme or Mr. Challis. 
It is right to say that the author’s resolutions of the ordinary difficulties 
that arise under the Acts are generally sound, so that his book may be 
recommended as a safe guide. 





Principles of the Law of Personal Property. By Wit.1aM T. Brantry. 
San Francisco: Bancroft Whitney Company. 1891. 12mo. 

xix and 832 pp. 
Tus little book might be described in the language of the Restoration 
period as ‘exceeding neat.’ It is quite a pretty book as law-books go, and 
small enough for the pocket. It is really a treatise on personal property, 
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not on everything which, not being real property, may conceivably be 
material in a conveyancer’s practice at some time or other. It is rationally 
arranged; it states principles in clear language; and, so far as we have 
observed, it is accurate, and not more dogmatic than a concise book must 
needs be. Some of the American developments of general principle are 
interesting. Thus it is held that written judgments delivered by judges are 
not the subject of copyright, though the reporter's head-note, indexes, and 
the like, are protected (would anybody ever want to pirate a Law 
Reports head-note 1): and it is generally, though not universally, held in 
the United States that a dispossessed owner must not use force to retake 
his goods unless on fresh pursuit. This was certainly the old common law, 
and we greatly suspect that Blades v. Higgs, 10 C. B. N. 8. 713, will some 
day be overruled here. 





We have also received :— 

Index of Cases Judicially Noticed (1865-1890); being a list of all 
cases cited in judgments reported in the Law Reports, Law Journal, Law 
Times, and Weekly Reporter, from Mich. Term 1865 to the end of 1890; 
with the places where they are so cited. By G. J. Tarsor and Hven 
Fort. Lordon: Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 
1891. La. 8vo. vii and 639 pp. (258.)—The plan of this Index is quite 
new; perfectly distinct e.g. irom that of Dale and Lehmann’s Digest, 
the only work that to our knowledge covers any considerable portion of 
the same field ; and we agree with the authors that it is likely to be useful. 
It so happens that the fact of a case having been ‘more than once or twice 
judicially cited . . . within the last generation’ (i.e. approximately within 
the period covered by Mr. Talbot and Mr. Fort) stands first among the 
tests of practical utility mentioned in the General Introduction to the 
‘Revised Reports’ issued some weeks ago. Mr. Talbot and Mr. Fort have 
given us the means of applying this test at a moment's notice. They have 
done well not to attempt the inclusion of citations in argument. As for 
the accuracy of execution, it remains to be proved in professional use, and 
such proof will doubtless not be wanting. For our own part, ‘Talbot and 
Fort’ is forthwith established in our revolving bookcase side by side with 
‘Dale and Lehmann.’ 


Wills and Intestate Succession : A Manual of Practical Law. By James 
Wuuiams. London: Adam & Charles Black. 1891. xii and 284 pp.— 
Mr. Williams has written a neat little book which inaugurates a neat little 
series. The series is designed, we learn, for lawyers and laymen, and is to 
deal with some dozen or more important branches of the law. No doubt 
Mr. Williams and his friends and publishers know their own business best. 
But we doubt whether these series will be largely used by either of the 
classes to whose use it is addressed. Not by lawyers, for they will have 
cases ; not by laymen, for they will not read dry books. Be this as it may, 
Mr. Williams has performed his allotted task ably and well. If all his 
coadjutors do as well, the series will be good of its kind. If there is one 
subject which is more difficult than others to treat in less than three hundred 
pages, itis Mr. Williams’ own. We know of no book on wills of similar bulk 
which is at all worthy the name of book. Mr. Williams is generally as 
accurate as he is concise. We are the more surprised to find him writing 
of the rule in Shelley's case as a rule of construction. A rule of construction 
is a rule that certain words which may mean either x or y shall prima facie 
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be taken to mean x This, of course, with the saving clause ‘ unless a con- 
trary intention appears.’ But the rule in Shelley's case is like the rule of 
perpetuity, a rule of law which is not a rule of construction ; it acts inde- 
pendently of intention, and applies to dispositions of property in whatever 
form expressed. See Mr. Vaughan Hawkins’ preface. 


Bankruptey: A Manual of Practical Law. By Cuarves Francis 
Morne... London: Adam & Charles Black. 1891. xii and 324 pp.— 
We remember an indolent student asking once for a short verbal sketch of 
the law of bankruptey. By the light of this sketch he proposed to answer 
the conundrum in bankruptey which was before him. To have given him 
Mr. Morrell’s book would have been as good an answer as any. It is a 
clearly and succinctly written sketch of the existing law of bankruptcy. To 
state the law of bankruptey it is necessary to make a précis of Mr. Cham- 
berlain’s Act of 1883, and this Mr. Morrell has done without unnecessary 
detail. He has not cited many cases—not more than four score. Indeed he 
might have enlivened his pages and made them more useful to the prac- 
titioner by giving more illustrations : for instance, upon the law of imprison- 
ment for debt, Stonor v. Fowle in the House of Lords in 1887 (13 App. 
Cas. 20). There is little or nothing that is original in Mr. Morrell’s pages. 
But his compilation has been effected with care and judgment, although 
we have noticed one or two slips of pen or press. 


The English Constitution. By Emite Boutmy. Translated by IsaBen 
M. Eapen. With an Introduction by Sir Freperick Poxiock, Bart. 
London: Macmillan & Co. 1891. 8vo. xvii and 212 pp. (6s.)—Sir 
Frederick Pollock, in his introduction to this work, says: ‘The book 
seems to me to deserve a welcome in England on two distinct grounds. 
First, if we take it as a concise view of the development of the English 
Constitution on the social and economic side, it fills a place that is not to 
my knowledge exactly filled by any of our own books. And this alone 
might suffice to recommend it. But another quality may well give it a 
positive value, not only for students, but for masters in history and political 
science. We have here the frank and lucid record of the impression made 
by the peculiar course of English constitutional changes on a foreign 
observer of exceptionally good intelligence and information.’ The trans- 
lation is excellent, and M. Boutmy’s exposition has already been well spoken 
of in many quarters. 


The New York State Reformatory in Elmira. By ALexanpEk WINTER. 
With a Preface by HaveLock Exiis. London: Swan, Sonnenschein & Co. 
1891. 8vo. x and 172 pp. (2s. 6d.)—In 1876 Lombroso’s LUomo Delin- 
quente was published at Turin. In the same year Mr. Z. R. Brockway estab- 
lished at Elmira the New York State Reformatory, in which the evangel of 
the great Italian scientist —‘ There are no crimes, there are only criminals ’— 
has been successfully reduced from doctrine to practice. ‘The main features 
of the Brockway system are three: it is applied to those cases alone that 
are considered to be reclaimable; the duration of the convict’s detention is 
practically indefinite, and depends on his cure ; and every inmate of the 
reformatory passes through a curriculum of physical, industrial, moral, and 
religious training. Mr. Winter has furnished us with an interesting and 
instructive account of this new experiment in penology, and Mr. Havelock 
Ellis, in the name of criminology, gives it his blessing. We commend this 
little book to our readers. 











XUM 





XUM 


July, 1891. ] Reviews and Notices. 287 


Crime and its Causes. By Witiiam Doveias Morrison, of H. M. 
Prison, Wandsworth. London: Swan, Sonnenschein & Co. 1891. 236 
pp-——This little volume very fairly achieves the purpose of the writer. It 
is a lucid and entertaining ‘introduction to the study of criminal questions 
in general.’ First, we have an excellent chapter on the comparative 
statistics of crime. Then, the relations between crime on the one hand, and 
climate, destitution, poverty, sex, age, and heredif on the other hand are 
successively discussed. Finally, the theory of punishment and, incidentally, 
the existing prison system in this country are dealt with. Mr. Morrison is 
a disciple of the new school of criminalists, but he is moderate withal. 
Cannot some enterprising publisher be found who will bring out—in the 
interest of criminology—a cheap edition of The Craniad } 


A Digest of the Law of Bills of Exchange, Promissory Notes, Cheques, and 
Negotiable Securities. By His Honour Judge Cuatmers. Fourth edition. 
London: Stevens & Sons, Lim. 1891. 8vo. xxxvii and 431 pp. (188.)— 
This new edit'on of Judge Chalmers’s work is enriched by supplementary 
chapters on ‘ Payment by Bill, Note, or Cheque’ and ‘ Negotiable Securities 
for Money.’ It gives, of course—though as yet the ‘Times’ report appears 
to be the only one—the effect of the decision of the House of Lords in 
Vagliano’s case, on which the author comments more at large elsewhere in 
this number. We wonder whether law students ever look at the Bills of 
Exchange Act : when so good a commentary is at hand they have no excuse 
for omitting it; but in a recent honour examination only about three per 
cent. of the candidates could define a cheque with even fair substantial 
correctness. 


A Treatise on the Law of Bills of Exchange, Promissory Notes, Bank- 
notes, and Cheques. By the Right Hon. Sir J. B. Byves. Fifteenth 
edition. By M. B. Bytes and A. K. Loyp. London: Sweet & Maxwell, 
Lim. 1891. 8vo. Ixx and 584 pp.—The editors of Byles, not being 
bound to modesty like Judge Chalmers, boldly call the Bills of Exchange 
Act ‘the Code’: yet they give its text only in an appendix. Is it not an 
excess of editorial piety to let this book still speak of a case in Meeson and 
Welsby as a recent decision ! 


The Elements of Mercantile Law. By T. E. Scrurroy. London: W. 
Clowes & Son, Lim. 1891. 8vo, viii and 236 pp. (78. 6d.)—This is a small 
book which students will find more profitable than many larger books. It 
is not a compilation, but an exposition of the living law by a lawyer 
thoroughly familiar with it, and not above giving practical hints of things 
which, though important in business and familiar to merchants, are a mystery 
to students, and often remain unknown even to lawyers of long standing 
who have not seen mercantile practice. But why no table of cases ! 


The Origin of Property in Land. By Fuster pr Coviances. Trans- 
lated by MarGaret Asuiey. With an introductory chapter on the English 
Manor by W. J. Asutey. London: Swan Sonnenschein & Co. 1891. 
xlviili and 153 pp. (2s. 6d.)\—Mr. Ashley declares himself a thorough- 
going partisan of the theories of Coulanges and Mr. Seebohm. We think he 
would have done better to wait for Mr. Vinogradoff’s forthcoming volume, 
which will immensely increase our critical resources for the English 
history. Then it seems to us that Coulanges’ essay was about the last peg 
for Mr. Ashley to hang his own upon. For, although we respect the 
memory and the brilliant achievements of Fustel de Coulanges as much as 
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any one, we cannot forget that he ne‘ther knew nor professed to know 
anything of the English evidence. 


Documents illustrative of the Canadian Constitution. Edited with Notes 
and Appendices by Wirru1Am Hovston. Toronto: Carswell & Co. 1891. 
xxii and 338 pp.—Mr. Houston is a believer in the ‘seminary method ’ of 
historical study, and we think he is right. This demands as a first con- 
dition, and specially in constitutional history, the use of the documents 
themselves. This volume contains the constitutional documents of Canada 
from the Treaty of Utrecht to the latest form of the Governor-General’s 
Commission. Critical care appears to have been exercised where needful, 
as in verifying the bilingual text of the capitulations of Quebec and 
Montreal. 


Commentaries on the Present Laws of England. By Tuomas Brerr. 
Second Edition. Two vols. London: W. Clowes & Sons, Lim. 1891. 
8vo. cxxvii, xxiii, and 1294 pp. (38s.)—The first edition of this book has 
been exhausted in something less than twelve months. In this edition the 
work has been brought down to date: the alterations in the law made by 
the Partnership Act, the Settled Lond Act, and the Bankruptey Act of 
last year have been incorporated ; and Law Journal, Weekly Reporter, and 
Law Times references have been added to the table of cases. 


The Law of Building and Engineering Contracts and of the Duties and 
Liabilities of Engineers, Architects, Surveyors, and Valuers. By Aurrep A. 
Hupsoy. London: Waterlow & Sons, Lim., and Stevens & Haynes. 1891. 
La. 8vo. Ixviii and 880 pp.—The subject of this portly volume is too 
technical to admit of more than summary notice here. It appears to con- 
tain everything that persons who have to do with building contracts can 
reasonably want to know, and such a work well executed (as this appears 
to be) may save much trouble even to a lawyer trained in the use of the 
ordinary indexes and digests. 


A Treatise on the Law relating to the Carriage of Goods by Sea. By 
T. G. Carver. Second Edition. London: Stevens & Sons, Lim. 1891. 
Noyal 8vo. Ixvii and 812 pp. (328.)—This edition contains some im- 
portant new matter, which the author has managed to incorporate without 
increase of bulk. 


A Supplement to Robson’s Treatise on the Law of Bankruptcy, containing 
the Bankruptey Act, 1890, with observations explanatory of the alterations in 
the law and practice made by that Act, §c. By G. Y. Rosson. London: 
W. Clowes & Sons, Lim. 1891. 8vo. x and 208 pp. (158.)}—This 
book, a supplement to the sixth edition of Mr. Robson’s well-known work 
on bankruptcy, owes its appearance to the Bankruptcy Act of last year. 
The general rules and forms under the Act are printed in an appendix to 
the book. 


The Modern Law of Carriers; or the limitation of the common-law 
liability of common carriers under the law merchant, statute and special con- 
tracts. By Everett P. WHreter. New York: Baker, Voorhis & Co. 
1890.—This appears to be a good practical book for American purposes, 
and it is well spoken of in its own State. As must be expected in a subject 
so much affected by the particular statute law of every jurisdiction, modern 
English cases are but little cited. English lawyers who are in contact with 
American business may probably find such a book useful for reference. 
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Trade Marks, their Registration and Protection in the United Kingdom 
and Abroad; also the Merchandise Marks Act, 1887. By Josern 8. 
SaLaMAN. London: Kegan Paul, Trench, Triibner & Co., Lim. 1891. 
8vo. xvi and 201 pp.—The writer ‘ has no intention to write a law-book for 
lawyers,’ and has further manifested that intention by almost always 
quoting his cases without any references. 


_ Studies in Constitutional Law. France—England— United States. By 
Ewe Bouruy. Translated from the second French edition by E. M. 
Dicey. With an introduction by A. V. Dicey. London: Macmillan & 
Co. 1891. 8vo. xiv and 183 pp. (6s.) 


The Central Provinces Code, consisting of the Bengal Regulations and 
the Local Acts of the Governor General in Council in force in the Central 
Provinces: with Appendices. Second Edition. Calcutta: Government 
Press. 1891. Royal 8vo. xi and 393 pp. 

The Scottish Criminal Law System: being an address delivered to the 


Glasgow Juridical Society, by the Right Hon. Lord Kixessurcu, Lord 
Justice-Clerk. Glasgow: W. Hodge & Co. 1891. 
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CONTENTS OF EXCHANGES. 


(The titles of articles in foreign reviews are given in the original, trans- 
lated, or abridged in English, without any fixed rule, as appears in each 
case most convenient for our readers.) 





Harvard Law Review. Vol. IV, No. 8; Vol. V, Nos. 1, 2. 


No. 8. Agency (O. W. Holmes, jun.)—The true meaning of the term 
‘ Liberty’ (C. %. Shattuck). 


No. 1. Ageney, II (O. W. Holmes, jun.)—The privileges of witnesses in 
Federal Courts (L. M. Greeley)—Constitutional Checks upon Municipal 
Enterprise (J. Fox). 

No. 2. The Older Modes of Trial (J. B. Thayer)—Nemo Tenetur Seipsum 
Prodere (J. H. Wigmore). 


The English Historical Review. Vol. VI, No. 22. London: Longmans, 
Green & Co. 

The Unity of Germany (F. H. Geffcken)—The origin of the University of 
Oxford (T. E. Holland)—Richard IIL: A doubtful verdict reviewed (C. R. 
Markham)—The date and authorship of the ‘Examination of Complaints’ 
attributed to William Stafford (Elizabeth Lamond)—The Political Ideal of 
the English Commonwealth (J. G. Dow)—The second partition of Poland, 
1793 (R. Nisbet Bain)—Ulysses de Salis, a Swiss Captain of the Seven- 
teenth Century (Signora Villari). 


Journal of the Institute of Bankers. Vol. XII. London: Blades, East & 
Blades. 
Part 4. Advances by Bankers on Stocks, Shares and Securities (G. 8. 
Barnes)—Vagliano Bros. v. Bank of England. 
Part 5. Trust Funds and Colonial Government Securities (Sir G. Baden- 
Powell)— Directors’ Liability Act (Opinion of Sir Horace Davey and J. 
Rigby, Q.C.). 


The Journal of Jurisprudence. Vol. XXXV. Edinburgh: T. & T. Clark. 


No. 412. The Clitheroe Abduction Case—‘ Renewal of Licences ’—Re- 
tirement by Special Request—Lynch Law in Louisiana. 

No. 413. The late Lord Mure—London Lawyers and Scottish Private 
Bills—First Offences—Resignation by Compulsion—English ignorance of 
American law—The Jackson Case. 


No. 414. The Taxation of Feu-Duties—The Sumptuary Laws of Scot- 
land—The Fate of the Postponed Fiat. 

















XUM 


Contents of Exchanges. 291 


The Scottish Law Review. Vol. VII. Glasgow: W. Hodge & Co. 

No. 77. The Fusion of the Profession—The Sheriffs-substitute Associa- 
tion—‘ A mere Sham, a mere Contrivance and Device ’—The Dishorning of 
Cattle—Court of Appeal in Criminal Cases, 

No. 78. Municipal life and growth in Scotland—Investments by Trus- 
tees—The Bills of Exchange Act, 1882, and Summary Diligence—Court of 
Appeal in Criminal Cases. 

The Canada Law Journal, Vol. XXVII, Nos. 5-9. Toronto: The J. E. 
Bryant Co. Lim. 

Division Courts System in Ontario—Crown Counsel—Priorities under 
Registry Act—Colonial Judges in the Judicial Committee. 

The Canadian Law Times. Vol. XI. Toronto: Carswell & Co. 


No, 2. A century of Constitution Building—Some recent decisions in 
Maritime Law—The Reportorial Craze. 


No. 3. Mercantile Preferences—A new Mechanics’ Lien Act. 
No. 5. The principle of Subrogation: A Reply—Tenancy by Entireties. 
No. 6. The Constitution of Canada. 


The Western Law Times. Vol. I, No. 12; Vol. Il, Nos. 1-2. Winnipeg, 
Manitoba: The Stovel Co. 

The Sheriffs of Assiniboia—Review of Manitoba Legislation—Mhlak- 
wapalwa at a Circuit Court. 
The Cape Law Journal. Vol. VIII, Part 1. Grahamstown: Josiah Slater. 

On the Law of the Transvaal—The Theory of the Judicial Practice : 
Divorce—The Irrigation Acts—Revocation of an Offer—Native Customs 
and the Colonial Courts—Embracery. 

The Madras Law Journal. Vol. I. Madras: V. Kalyanaram Aiyar. 

No. 3. Liability for negligence—The Hindu Gains of Learning Bill—The 
Mitakshara Achara Kanda (P. 8. Sivaswami). 

No. 4. Hindu Law: Partial Partition—A case harder than Rukmabhai’s 
(Dayaram Giduma)). 


The Green Bag. Vol. III. Boston: The Boston Book Co. 

No. 4. Luther Martin (with portrait) (E. L. Didier)—The Supreme 
Court of Missouri (illustrated) (L. C. Krauthoff)—An unseen Witness (G. 
B. Dexter). 

No. 5. Rufus King (with portrait) (J. D. Cox)—Sir Francis Bacon's 
Family (A. Brown)—The Supreme Court of Illinois (illustrated) (J. E. 
Babb)— Woman and the Forum (Martha Strickland). 


The Medico-Legal Journal, Vol. VIII, No. 3. New York. 

The Legal Culpability of the Criminal Insane (Judge Somerville)—Is 
drunkenness not an excuse for crime ! (A. Wood- Renton). 

This number, published in December last, is only just to hand. 


Revue de Droit International. Vol. XXIII, No. 2. Brussels. 


Le devoir fiscal au regard de plusieurs corps en concours (Worms)—The 
Spanish marriage laws (Stocquart)—The international aspect of the 
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Egyptian debt (Kaufmann)—The revision of Japanese Treaties (Pater- 
nostro)—The Anglo-French Arbitration on the Newfoundland question 
(Rolin-Jacquemyns). 


Journal du Drvit International Privé. 18° Année. Nos. 1-4. Paris: 
Marchal & Billard. 

The sources of private international law (Pillet)—De la nationalité de 
l'individu né en France d'un <tranger qui n'y est pas né, pendant sa minorité 
(Audinet)—The position of foreigners in France in questions of Trade 
Marks (Pouiilet)—The law of duelling in England (Craies)—Nationality 
and Naturalization in Germany (K loeppel)—Régles internationales 4 observer 
pour éviter les abordages entre les bateaux-pilotes et les navires 4 piloter 
(Sieveking)— Des moyens de constituer un état de cité ou une nationalité 4 
un enfant qui en est dépourvu (Lehr)—The legal position of foreigners in 
Spanish law (Torres Campos). 


Revue générale du droit. 15° annie. No. 2. Paris: E. Thorin. 

The sources of the Institutes of Justinian (Appleton)—De la nature de la 
personnalité civile des syndicats professionnels (C¢sar-Bru)—Graeco-Roman 
institutions from an anti-evolutionist point of view (Reich). 


Nouvelle Revue Historique. 15° année. No. 2. Paris: L. Larose et Forcel. 

The Custom of Paris: from an unpublished document (d’ Espinay)— 
‘Maritime’ Consuls in the Middle-ages (de Valroger)—The sources of 
Swedish law down to the 15th century (Beauchet). 


Annales de Droit Commercial. 5°™¢ année. Paris: A. Rousseau. 

No. 1. Questions of law arising in the liquidation of the Comptoir 
d’Escompte (Thaller)—Swiss Commercial law and legislation (Nessi). 

No. 2. Art. 1780 of the Civil Code (loi 28 décembre, 1890) (Sauzet)— 
Proof in cases of contract by correspondence (Valery)—Italian commercial 
law and legislation (Franchi). 

Bulletin de la Société de Législation Comparée, 21%¢ année. Paris: M. 
Pichon. 
La cour des comptes et la comptabilité publique en Belgique (Marcé). 


Annales de U Ecole libre des Sciences politiques, n° du 15 Avril 1891 (6° 
année). Paris: Félix Alcan. 

La guerre et le proces de Louis XVI (1792-1793) (A. Sorel) —Les droits 
de douvane et le prix du blé (Ch. Lesage)—La propriété ftodale et la 
R¢volution frangaise, d’aprés un livre récent (J. Capperon)—La France et 
la Russie pendant la campagne de 1809 (A. Vandal)—Les grandes Compa- 
gnies coloniales anglaises de notre temps (Labordére)—Les Mémoires de 
Talleyrand (J. Darcy)—L'impét foncier et la nouvelle évaluation des pro- 
priétés baties (Harbulot). 


Zeitschrift fiir das Privat- und Oeffentliche Recht der Gegenwart. Vol. XVIII, 
No. 3. Vienna: A. Hilder. 
Sociale Gedanken im Bergrecht (Menzel). 


Zeitschrift fiir deutschen Civilprozess, Vol. XV, No. 4; Vol. XVI, No. 1. 
Berlin ; Carl Heymann, 

No. 4. Georg Wilhelm von Wetzell (Oetker)—Zwangsvollstreckung auf 

Unterlassungen (Meyer)— Heilung mangelhafter Ersatzzustellung (Klein)— 
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Erstattung der Kosten eines Anwalts-Vertreters (Bozi)—Vollstreckungs- 
klausel fiir den Zwangszessionar (Falkmann). 

No. 1. Grundlagen des Kontumazialrechts § 2 (V. Canstein)—Reihen- 
folye bei der Berathung (Meyer)—Sofortige Beschwerde iiber Entscheid. 
des Gerichtsschreibers (Neubauer). 


heitschvift fiir die gesamte Strafrechtswissenschaft. Vol. XI. Berlin: J. 
Guttentag. 

Part 3. Verbrechen u. Vergehen gegen Religion u. Sittlichkeit in 
Oesterreich-Ungarn (Gernerth)—Selbsthilfe (Kulemann)—Strafberufungs- 
kammern, ein gesetzgeberischer Vorschlag (Schmidt)—Der Mundraub 
(Friedlinder), 

Part 4-5. Ueber Zeugenbeweisantriige im Strafverfahren (Ditzen)—Die 
Reform der Freiheitsstrafe nach deutschem Rechte (Sichart)—Einige 
Ergebnisse der neueren Kriminalstatistik (FGldes). 


Archiv fiir Oeffentliches Recht. Vol. V1, Part 3. Freiburg i. B.: J. C. 1] 
Mohr. 

Die Grundsiitze des Gffentlichen Rechts und der preussische ‘ Entwurf 
einer Landgemeinde-Ordnung fiir die sieben dstlichen Provinzen der 
Monarchie’ (Keil) — Der deutsch -schweizerische Niederlassungsvertrag 
(Affolter). 


Zeitschrift fiir Internationales Privat- und Strafrecht. Vol. 1, Part 3. 
Erlangen: Palm and Enke. 

Foreign defendants in Austrian jurisdiction (Rosenblatt)—Conflict of 
Laws as to legislation (Voigt)—Charge of Allegiance in French law (Fuld) 
—Congress of Monte Video (Heck)—Criminal law reform in Sweden 
(d’Olivecrona). 

Archivio Giuridico. Vol. XLVI, Nos. 4-5. Pisa. 

Studio sulla origine e sullo sviluppo storico del colonato romano (Segré) 
—La prova della verita nella diffamazione (Castelli)—Della scorte di un 
fondo in relazione al diritto civile (Grego)—I] Diritto Romano nella Giuris- 
prudenza (Brunetti)—L’azienda commerciale e la successione ereditaria 
(Giannini)— Review of penal law (Castori)—L'accessione del diritto lango- 
bardo (Blandini)—Luigi Bodio e la Statistica comparata della criminalita 
(Sealvanti)—Degli appelli ab abusu e della revoca degli exeguatur e dei 
placct in materia beneficiana (Graziani). 

No. 6. Le persone artificiali internazionali (Ratto)—I] delitto politico 
(Sighele)—Sull’ efficacia della vendita di un immobile fatta ma non tras- 
critta prima della trascrizione del precetto (Orefici). 


Rivista Penale. Vol. XXXII. Turin. 

No. 4. Un pensiero sulla posizione delle questioni ai Giurati (Innamorati) 
—Intorno a un’ importantissima questione di competenza, &c. (Mortara)— 
L’articolo 368 del codice penale e i nuovi principi scientifici, &c. (Magnaghi). 

No. 5. Lo schiaffo secondo il codice penale (Marchetti)—Del diritto che 
a i municipio di costituirsi parte civile, &c. (tee) —o porto d’armi 
abusivo di fronte alla legge, &c. (D’Antonio). 


Bulletino dell Istituto di Liritto Romano. Ano III, Nos. 5-6. Rome. 
Senatus consultum de sumptibus ludorum pre ose minuendis 
(Mommsen) —Sunto del commento al senatoconsulto sulle spese dei giuochi 
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vladiatorii (Bonfante)—Materia e Species (Perozzi)—Sulla Ll. 27 § 14 D. ad 
legem Aq. 9, 2 (Pampaloni)—A proposito delle Fonti delle Istituzioni di 
Giustiniano del prof. C. Ferrini (Appleton)—Nota sulle due sottoserizioni 
nel manoscritto pisano delle Pandette Giustiniance (Zdekauer)—Contributi 
alla storia del diritto romano nel medio evo (Patetta). 


Rechtsgeleerd Magazijn. Vol. X, No. 3. Haarlem: F. Bohn. 

Welke Colleges moeten belast worden met de administratieve recht- 
spraak ? (Reuijl)—German Draft Civil Code, ILL (Leonhard)—English 
Bankruptey Act (Bles). 

Tidskrift for Retsvidenskab. Vol. IV, No. 1. Christiania: H. Aschehoug 
& Co. 

Bemerkninger om Panterettens Begreb (Moller)—Efterskrift til foran- 
staaende Afhandling (Lassen)—Om ®gteskabs Stiftelse i Udlandet— 
Oversigt over de nordiske Landes Lovgivning i 1890. 


The Law QuarteRLy Review does not undertake to exchange with or 
to notice publications which are not of a distinctly legal character. 


The Editor cannot undertake the return or safe custody of MSS. sent to 
him without previous communication. 
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